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ATTORNEY TO CLIENT
CORRESPONDENCE -

FOR CONFIDENTIAL USE ONLY

CITY OF SANDIEGO

MEMORANDUM
DATE: June 14, 2002 .
TO: . Fonorable Mayor and City Council ' e
FROM:  CathyLexin, HBuman Resources Director .

Elmer Heap, Head Deputy City Attomey

. SUBJECT: Meet and Confer:

Contingent Retirement Benefits ~ Modified Proposal to San Diego City
Employees Retirement System Board of Administration : .

BACKGROUND

During the recently conchuded meet and confer, the City Council approved a number of retirement -

benefit enhancements with a contingency feature. The contingency was tied to an affirmative vote

by the San Diego City Employees Refirement System (SDCERS) Board oft Administration related °
to (1) committing $25 million from FY2000 SDCERS investment earnings to pay for refiree health
insurance, (2§ using an existing SDCERS reserve to pay for negotiated increases in the amount the
City “picks up” of employee’s retirement contributions, and (3) the City's contribution rates and -
funding status, 'We expect that the SPCERS Board will approve the first two iterns. The third item -
regarding the City’s contribution rates and funding status of the system is the most cornplex of the
issues and is currertly under critical review by the SDCERS Board’s outside fiduciary counsel and
outside actuary. - ‘ : o ’

DISCUSSION
The City Manager made a conceptual presentation before the SDCERS Board at a special meefing

held on May 29,2002, This was the first meeting of the Board after the close of meet and confer.
(SDCERS meets regularly once a month on the 3" Friday.) The Manager indicated that a detailed

- written proposal would be presented at the next regular meeting of the Board on June 21, 2002 (see

. attached). The Board’s outside fiduciary counsel and actuary were at the May 29, 2002 meeting and” . N

have been requested by the Board’s Administrator to prepare written opinions from their respective
areas of responsibility prior to the June 21, 2002 mesting. o ’
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Honorzble Mayor and City Council
June 14,2002 . . '

Based upon conversations with the Retirement Administrator this week, it 2ppears that the Board’s
outside fiduciary counsel is «ncomfortable” expressing &n opinion that approval of this proposalis -
within the Board’s reasonable discretion as fduciaries of the system. The current “rate

" stabilization plan” stipulates that the City’s contribution rates, beginning FY57 would increase @
Fixed 0.50% per year, which is less then the actuarially determined rate necessary to ensure stable
funding of the system. The basis for prior fiduciary counsel condoning the original agreementfo
accept less than full actuarial contributions from the City, was the establishment of a reasonable
finding ratio floor (82.3%); and the expectation of progress toward £l funding pursuant to this
plan, . Currently fiduciary counsel is concerned that the Cityis requesting & further reduction to the .

funding ratio floor (from 82.3% to 75%) with no }alancing aspect to the progosa;, 1o quid pro quo.

, REQOWENDATION

Aswe discussed in closed session eailier, implementation of the “rate stabilizztion plan” in the
1997 Manager’s Proposal did not haye any significant impact on the funding of the retirement ‘
system prior to FYO1's actnarial yaluation wherein the funding ratio dropped fom 97.7% to 89.9%.
In thé past two years, several significant and unpredictable events impacted the funding stafus of the
system. The settlement of the Corbett litigation resulted in approximately 3 150 millionin
sdditional unfunded liability, and the drastic decline in investment earnings o the system (from
$415.9 million in FY00 toless than 50 million estimated by year end FY02). :

As you know, the Mayor's Blue Ribbon Committes on City Finances also made findings and -
recommendations regarding the retirement system labilities and funding status, Itis clear that the
current arrangément whereby the City’s contribution rate increases bya fixed 0.50% per year will
pot accomplish full funding as conternplated in the plan. A thorough analysis needs to oocur anda
funding policy- develaped that is acceptable to the SDCERS Board as Trustees and the City as Plan
Sponsor. We had hoped the SDCERS Board would accept our proposal to lower the fundingratio
floor to 75% with & commitment from the City to bring forward a long term solution within the next
year. It does not appear that the fiduciary counsgl will support this request.

Therefore, it is recommended that the City Council authorize the City manager 10 amend the
proposal to be presented on June 21, 2002, by increasing the annial increase in City contribution”

from 0.50% per year to 1.00% per year beginning in FY05 (an approximate $2.5 million increase). .

The City Auditor coneurs with this recommendation as a necessary step toward the long term .
solution, and is a means 10 avoid the potential triggering of the fully actuarial rate in FY04 (a$25 .
impact). - S ' : . : :
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Honorzble Mayor and City Council .
June 14,2002 |

ALTERNATIVE

If we do not make this 6’:‘;&1‘, it is likely that the SDCERS Board will not approve the proposal '
based upon a negative report from their fiduciary counsel. Itisalsoa possibility that the funding

- ratio caleulated for year ending FY02 will fall below 82.3% and trigger the full actuarial rate in

FY04..

Y

 1f either the original or this proposal fails, the retirement benefit improvements in the labor

agreements with MEA, Local 127 and Local 145 will not occur. MEA has indicated that they will
not schedule their ratification vote until this matter is heard by the SDCERS Board, and they

. anticipate that without the 2.5% at age.55 formula improvement in FY03, the 3-year MOU may fail

a ratification vote, in which case we would be bargaining again with MEA next spring.

Attachment; Proposal, dated June 10, 2002, to San Diego City Employees’ Retirement System
(SDCERS) Board of Administration n -
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' T Projected | Actual . [EPIOT ShoAmendeasy CityRates | Actual |
Fiscal CrEEd O] ‘Actuarial | Actuarial ENew Gl & If 75% Ratio. | Funding
Year “Riaten City Rafe | City Rétes jZPEREL : %4 isfiggered | Ratio
S0 3.60% | B.60% B 91.4%"
= 1087% [ 9.55% R

i 12.18% | 10.87% | SEhs e . 93.6%
S 12.18% | 1086% [mronsiiiianed 93.2%
e 12.18% | 11.48% PR - _ [97.3%
iaare 12.18% | 11.96% ey 80.004%F
6 12.18% | 12.58% [ ‘
e 12.18% | 15.59% g
A Re e 12.18% | 16.65%
t Aes] 12.18% | 16.65%

: il .‘@m. = "::-‘1:-; > ‘-\.
EROREE 12.84%

| FY06  FHl & 12.18% | 16.65% ROy 14.74%
FYO7 P 12.18%- | 16.65% IR 15.69% -

e

FYO08 _ [500%ea 13.00% | 16.65%

16.64% -

_ Column A: Fiscal Year ‘ . . S

Column B:_City’s.“Agreed-To” Contribution Rate Based on 1996/97 Manager’s Proposal

Column C: Actuarial Rate Projections from FY1996/97 Manager’s Proposal

Column D: City Rates based on actuarial valuations for respective fiscal years through FY03

: and projected actuariél rates through FY08 i ‘ '
Column E: Adding 1.52% to General Member rates (resulting in a blended rate increase of 1.06%)
' begifining in FY04 to pay the cost of the 2.50% at age 55 formula improvement.

Column F: Increasing the +0.50% per year “agreed-to” rate in1996/97 Manager’s Proposal
t0 +1.00% per year beginning n FY05 - I

Cohunn G: Increases the City contribution to fill actuarial rate over five (5) years
if the proposed 75% funding ratio is triggered in FY04 : -

xColumn H: Funding Ratio .of the Retirement Systems (projected assets compared to liabilities)
effective fiscal year end.(e.g 89.9% as of 6/30/01) - T - T

* The actuary report for 6/30/96 reflected a funding tatio of 92.3% for combined City and Port assets.

. "The 92.3%is the ratio used in the 1996/97 Manager’s Proposal. That funding ratio 6/30/96 for only '
the City’s portion of the system assefs was 91.4%. A more accurate floor which would trigger the
full actuarial rate under the 1996/97 Manager’s Proposal.would is 81.4 %. Beginning with the

.6/30/99 actuarial valuation, the adtuary identified separate City and Port funding ratios, and the
ratios in Column H above reflects the City-only funding ratio beginning withthe FY 00 ratio:

*+FY01 Draft Actuarial Valuation is docketed for adoption by SDCERS on June 21, 2002
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:f‘?? ﬂjﬂ . Office of
e e The City Attorney,
C o Ee City of San Diego
= 'f“?,f,},f ke MEMORANDUM
. gé 23 ) v
oo 236-6220
DATE: February 21, 2002
TO: Charles G. Abdelnour, City Clerk

FROM:  City Attorney

SL:‘BJECT: Closed Session Agenda Ttems for February 26, 2002

| Please place the following matters on the City Council Closed Session docket for Tuesday,

Febiuary 26, 2002, at 9:00 a.m.
I Conference with Legal Counsel - existing litigation, pursuant to California Government
Code section 54956.9(a): - ' :
a. Clear Channel dutdoor, Inc. and Viacom'
o Outdoor Advertising, Inc. v. City,
) U.S. District 01cv1941
b. Center for Biological Diversity, et al. v. Berg, et al,
U.S. District 98¢v2234 :
c. Dutcherv. City,
5.D. Superior GIC 729830
d. Oalleyv. City, et al,
8.D. Superior GIC 762537
e. Eguivias v. Cipy, ’
S.D. Superior GIC 771572
1L Cogfergnce with Labor Negotiator, pursuant to Gévemment Code section 54957.6:
Agency negotiators: - Michael Uberuaga, Lamont Ewell, Cathy Lexin,

Dan Kelley, Stanley Griffith, Mike McGhee

EXHIBIT # 200 -



Charles G. Abdelnour
February 21, 2001
Page 2

Empldyee organizaﬁons:

LIGis -

Municipal Employees Association, Local 127
AFSME, AFL-CIO, Local 145 Internationa]
Association of Firefighters AFL~CIO, San Diego
Police Officers Association,

. CASEY GWINN, City Attorney '

Les}im
Assistant City Attorney
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[Terri Webster - Ret earnings — yik = : — R — . . Page,ig--
- - .. ’ : . . N B . = A 7 =

L TW B S5/

- From: - | "’Iferri Websfer

{“\ L Tor. © ' Lawrence Grissom B
.- Date: . - Thu, Mar7,2002 112 PM AR )
. Subject: . Re: earnmgs-—-yuk DR T e

'Thank you for the info. Larry - ’ .
1. When will know the xmpact on the fundmg ratio for your I'lI call rt, Plan A ?? .

2. When will you know thh the earnrngs that are projected fqr 02, what wrgl the funding ratio be at Jun.e'
30,:20027 . ‘ S — . 4

Oh course a rough es’nmate qualiﬁéri , is better than .not{'zfng at this point. Thése‘ answers are ﬁeed'ed '
next week.. p[ease . _ . T : - K

Than!;s much ,

Terr - B A S

S>> Lawrence Grrssom 03/06/02 05 :32PM >>> -
Hi Terri’ . M ) .
You should get your Board book tomorrow. To nge you a heads up’on the earmngs report, which Ijust
. finished about an hourago. * - - -
Ad Hec. Committee mat March 4-Zno recommendahons Next meetmg March 18
Praliminary recernmendation from staff (lucky me) is that— earnings still look to be in the $50 fo $60
million range. " That will pay employee and employérreserves at 8%. Ligidate from the general reserve fo
fund the budget. 13th check reserve wm pay about 95 cents on thé dollar,. Do not credit the insurance
. ‘reserve, but insurance will be paid next year because there is about 2 years worth of premium built up.
. ) Pay nothing elsé. Lori and | are working on the question of whether we have the authorlty to go o t‘ne
v c:@nimgency reserve or the genera! reserve for any of the other items. Fllm at 11 ) L.

RiCk is workmg on a couple of what lf scenarios reiatmg to fundmg rafio. Hope fo have answers soon,
" New benefits are a question ek Weqér”e“se*close{o HHe.-line-on. ﬁxnﬂln‘g-raﬂ@“that Rick or I carinot
. predict until labor relations gives us something specific. If they go the genera[ member increase "and
increase theoffset, my, best guess is that with a flat xnvestment enviornment is.no gams no Iosses we will
mbaaroundﬁBAm . ’ -
_Gonna get ueg

“larry -
" Lawrence B. Grissom -

lgrissom@sandiego.gov
~ (619) 533-4655

" CC: '.Cath‘y Lexin; Ed Ryaﬁ -

EXHIBIT #14
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4 .+ CITYOFSANDIEGO -
) o MEMORANDUM .
DATE:  March15,2002
TO: © . I—Idﬁc'srable Mayor and Cify Council -
. EROM: " Daniel B, Kelley, Labor Relations Mansger

' 'SUBJECT: CIo_sed Sessmn Meet and Coni‘_er Materials for March 18, 2002

' Attached is the Closed Sessxon meet ahd confer Powerpoint ouﬂme for the extended 9 a.m, to
12 p.m. meeting on Monday, March 18, 2002, A )

@z’

Deniel B, Kglley

) Attachment '

Ul ExHIBIT#42
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» Retu'ement System and Meet & Confer

| > The System’s Actuary performs an anual
“valuation which fests certain “assumpﬁons
against actual expetience: .

> Investment return (éarnings)

> Employee withdrawals prior to vesting.

> Mortalityrates .

> Disability rates

» . Pay increases .

b

>

Others . -

M’éé‘t‘“& Confér 2002 e

-Agéwatreﬁrem‘am&mi w"&%:sa e

5t

Meet & Confer 2002
Retlrement System and Meet & Confer

. An annual ctuarzal valuatzon” measures
the finding status of the sysfem (actuarially

computed present value of future retirement
habﬂmes”) .

-FY96= 91'.4%
CFY97=933% -~ .-
FY98=93.6%
- FY99=932% . _
w4 b CEY00 = 973%
) - FY01 =89.9%

52




Meet & Confer 2002

Bm lo Jer Gontnbutlon Rate Stabilization Plant__ ___
PUC Rate | Actual | Clty ° | Diffeetics” Differeuc?‘ Eamlngs
Rate |Pald . |% s,

. Rate . L
 8.60% 8.60% |7.08% |1.52% $533m  |$1504m
10.87% 955% |733% [3.79% | S1388m |S137dm
12.18%*Eet {10.87% | 7.83% |435% * .|S166"m |S2474m | |
12.18%*Est | 10.86% | 833% |3.85% | $1540m |S189.1m
12.18%"Est |11.48% | 8.83% | 3.35% $1400m |$4159m
12.18%Est |11.96% |9.33% |2.85% ' |S1245m |$168.0m
12.18%%Est |12.58% | 9.83% - | 2.35% $10.72m | $53.0m est
12.18%*Est |1559% | 1033% | 1.85% $8.32m
12.18%*Est | 1083% | 1.35% | $673m -
12.18%*Bst | . |1133% |.85%. 84.43m

6 | 12.18%*Est *JEs ~ - }11.83% . |.35% | s191m.
FY2007 | 12.08%*Est I ™ 7 12.18%" | -0- 0 -
13.00%* 13.00% |0- -+ Ja-. ¢
: 5110.35

65

. Meet & Confer: 2002
Retxrement System and Meet & Confer

The “Manager 8 Proposal” effective 1/97:
Earmngs Compared vmh Funding Rano

> “Tncger” in Manager S Pmposal
: requmn - City to pay full rate
_(apoten 1al $40m annual inmipaet) .

FY96 31504 m 91.4%

CFY97 [ $1374m 3.3%
FY08'.  $2474m 036% - .
FY99 - 189.1 m . 93.2% ’
FY00 - $4159m- 97.3%.
FY01 1680m . 89.9%
FY02 Est. $501t0o $60m 7
>-$105 1 m reserve would dropto . = 85.6%°
> Corbetf, if amortized

= 83, 1%

823% K

66

i L

- 33
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Meet & Confer 2002

Retirement System and Meet & Confer

>

> Retirement enhancements have been funded
> By increasing City and employee contnbutlons

. and/or -

. » By absorbingasa firture habmty of the -
Retlrement system .

Given recent actuarial losses of the Syste

-any cons1derat10n to absorh costs must

carefully evaluate mnpact on System’s
fundmg ration :

67

-

1.

Meet & Confer 2002
~ Action-

Rec'omﬁendatioﬁs For Active Employee Plans:

Authorize renewals at premiums shown earlier
with PacifiCare and Kaiser -

Authorize modified co-pays by employees that
“standardize plan designs for PacifiCare (Option
:1) and Kaiser (Option 2) HMO plans in line
'with industry standard: -

$10 office visit co-pays by employees
$5 generic/$10 brand Rx with formulary
$50 emergency room co-payment

&8
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Meet & Confer 2002

’ :Manag,ement Team Recommendations

V Impacts of

~ ‘Motor Vohlcle L1cense Fees Re-opener
e - Inipact on ability to reach agreement

.. I.mpact on ability, to achleve mulh—year
: agreements '

Meet & Confer 2002

Authorlzauon of Fmal Economc
Eargammg Authority (Aenon)

Management Team Recommeéndation:

) »  Authorize renioval Oof MVLF contmgency language

.. Authorize the proposed three year agreement as the -
.- City’s final economic bargaining position -

“trigger” in the “Managers Proposal 1 regardm CE ;-S
fu'cn% ihg ratig* . a0 §

© o Retiree health M “1
. Increaseumkups( M :

Increase in General Member Formula

*If CERS fundmg ratio dxops below 82. 3% (currenﬂy 89 9%)
el

Cxty must pay full actua.nal rate $25m Inore ammally

Condition all retirement enhancemeits of removal of the ]

ROk

EXHIBIT # 44~
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* n

- . )SED SESSION REPOBV’U[‘X] CITY OF SAN DIEGO [] OTHEP~See below) o .

L:\LDEVANEY\CLSDSESS\WMéet ConferSpel050602.fm

. if
e . NOT APUBLIC RECORD
* ATTLE___ Labor negotiations - meet and confer until the information in thic box is completed,
. labor negotiations DCA Rivo signed by an authorized representative of the
2 ; . City Attomey’s Offics and stamped in the space below
DATE OF CLOSED SESSION: 5/6 52002 . .
. , .
™ 7 {] REAL PROPERTY NEGOTIATIONS G.C. § 54956.8 Dz Liigation Constuded S0
{} Ongoing/Status chort
[1 Final Approva! of Agrecmcnt (D) - By:
Subgtance angrecmenti
{1 Final epproval dependent on other party Tides
[} LITIGATION GC. § 54956.9 . =
O Pcndmg O(b)(1) Significant Exposura [J(b)}(2) Authorizing Session [](c) Imﬁnbng
[} Defend Litigation (D) " [ StatusReport ’
1 Seek Appellats Review (D). [l Refrain from Seeking Appellate Review (D) o
[} Amicus Participstion [] Other (sse helow) o . .
[J Settlement Offer To Be Conveyed [J Acceptance of Signed Settlement Offer (D} ’
[1 Initiate Litigation or Intervene (D) [} Contingent Acceptance of Signed Offer )
fl Non-Disclosure of Litigatlon Recommended (cheek if yes): [} See Repott
[1 Interfere with service of process {] Tmpair sbility to settle
[} CLAIMS DISPOSITION G.C. § 54956.95 A .
[} Offer Made [ OferAccepted ~ [J SeoReport .
{1 DECISION ON EMPLOYMENT STATUS G.C. § 54957
DAppoint(@). = [Employ (D) [ AcceptResignation (B) [} Discipline(P)
[} Dismissal or Nomrenewal (disclose after exhaustion of administrative remedies) [j Performance Evaluation
i Title: .
—_ Change in Compensation:
) *  ATTENDEES:
-~/[X] LABOR NEGOTIATIONS G.C. § 54957.6 [X ] City Mgr [X] Asst City Mgr [18rDep City Mgz (Loveland)
4] Ongoinp/Status Report X City Aty D{]EkecAsstCityAﬁy [X] Asst City Atty (Girard)
[] Final Approval of Agreement (D) Other Paty to Negotiation: [X] City Auditar
Ttem Approved: [X] Other _Mike Rivo, Elmer I—Ieap, Sharon Marshall, Cathy Lexin,
; .
[} PUBLIC SECURITY THREAT G.C. § 54957 _Briee Herring
FJvVOIB [} NO VOTE NECESSARY COMMENTS:
Neme Yea No Abseat : ’
_ pistrictIM X
District2 X
Dijstrict 3 X
Dijstrict4 X et
District 5 X
District 6 X :
District7 8 X ‘ .
- e
Mayor X . .
L~ VotingTally, 9 0o 0 AFPROVED: A — f— / ‘
A .
\,) NOTE: (D) DISCLOSE FOLLOWING CLOSED SESSION -
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The City of San Diego; California’s
o Disclosﬁres of Obligation to Fund the
San Diego. City Employe‘es” Retirement System
“and Related Disclosure Practices
1996;2004
with

Recomtnénded Procedures and Changes to the Municipal_'Code

September 16, 2004

Paul S. Maco
Richard C. Sauer
Vinson & Elkins L.L.P.
~ Washington, D.C.



purposes that didn’t provide the funding of the beneﬁts that the System is.
inherently responsible for paying.?’

Mr. Vortmann, by this time a member of the SDCERS Board, expanded on this theme.
~After noting with approval the Board’s efforts to formalize the status of certain contingent
benefits, he commented:

However, the Board must constantly reconcile [this effort] to the Board’s primary
mission to insure [sic] there are adequate assets to pay off all the future benefits to
both current retirees and current employees when they become retired. The Board
needs to assure that the Board is getting the plan sponsor to contribute adequate
cash to the Plan the Board administers. For several years now, the Board has
been approving an actuarial report that has in its Wording the funding objective of
the retirement system is to establish and receive contributions expressed as a
percent of active member payroll which will remain approximately level from
year to year and will not have to be increased for future generations of citizens.
The Board adopts this each year but doesn’t follow it. Every effort the fund has
to pay a contingent benefit creates a bigger departure from achieving that funding
objective. He stated he doesn’t begrudge anybody any benefits. However, he is
very concerned that for various reasons the Board has continued to create a
situation where the City is not paying to the trustees of this Board the cost that the
City is incurring each year. The City is purposely pushing out onto future
taxpayer’s payments for services they are incurring today.”

On the same day, Michael Uberuaga, who had succeeded Mr. McGrory as City Manager,
appeared before the SDCERS Board and stated that the City intended to seek a modification to
MP1 lowering the trigger provision from 82.3% to 75%. On June 10, 2002, he submitted a
written proposal requesting that modification to MP1, as well as the Board’s agreement that,
should the funded ratio decline below the new floor, the City would have a five-year period to.
ramp up to the full PUC rate.®® His expressed reasons for this request included the terrorist
attack of September 11, 2001, the collapse of the dot.com economy, raids by the State of
California on San Diego revenues, and the benefit enhancements mandated by the Corbett
settlement. He stated that the cost of the benefit enhancements coming out of the meet and

7 Minutes of SDCERS Special Board Meeting, at 6 (May 29, 2002) (remarks of Mr. Pierce).
¥ Id. at 20-21 (remarks of Mr. Vortmann).

29 Memorandum from Michael T. Uberuaga, City Manager, to San Diego City Employees’ Retirement System Board of
Administration, Subject: Proposal of the City of San Diego Regarding Employer Contribution Rates, Health Insurance and
Reserves, at 2 (June 10, 2002). The exact language of this proposed provision was:

If the actuarial rate falls below the floor in any year, the City will increase its conmbutxon rate on July 1 of
the following year by an amount equal to one-fifth of the amount necessary to reach the full actuarial rate.
The City will pay this increased amount for each of the subsequent four years in order to achieve the full
actuarial rate over a five year period.
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From: Lawrence Grissom

Sent: Thursday, June 13, 2002 12:51 PM
To: 20_B@Szumalt.CERS

Subject: ) " cover memo

Sal

here's a cover for the manager s proposal revision
Pleawe do a drafl.

As a result of this year's meet and confer process, agreement has been reached on cerain enhancements to retirement benefits for general
member, changes in the amount of employee contributions paid by the Cily on behalf of employees, and changes o the reimbursement rate for retires
health insurance. All of these changes are contingent upon the Retirement Ecard's approval of modifications to the 1996 Manager's Proposal.

The proposal seeks to lower the “floor" in the funding ratio which would trigger accelerated employer coniribution rates from the cument 82.3% to
75.0% and states that the action required if the floor is reached would be for the City to increase the employer contribution rate paid fo the acuarially
recommended rafe over a period of 5 years. Il is important lo note that the current actuarial valuation is for the period ending June 30, 2001, which
recommends the contribution rates for the fiscal year beginning July 1, 2002. This valuation shows a funding ration of 83.9%. Therefore, the
proposed revision would have no impact until July 1, 2003 and then only if the funded ratio fall below 82.3% as shown in valuation for the period
ending June 30, 2002.

Staff referred the issue to Hasnon, Bridgett, the Systems's fiduciary counse!. and Gabriel, Roeder, Smith, the System's actuary, forlhler review,
evaluation and report to the Board. Attached are several ilems for your review. These are: .

1. The proposal from the City Manager

2. The review and evaluation from Hanson, bridgett

3. The review and evaluation from Gabriei, Roeder, Smith

4. A chart showing the differences between the original manager’s proposal and the proposed revision.

Lawrence B. Grissom

Igrissom@sandiego.gov
{619) 5334655

LGEDD062926
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confer process, estimated at 1.52% of payroll, would be incorporated in the City’s contribution
levels, which would otherwise continue to follow the schedule provided by MP1.

-B. SDCERS?’ fiduciary counsel and actuary recommend against the first iteration of
MP2 ' ' : ‘

The SDCERS Board sought advice from its fiduciary counsel and actuary, and it quickly .
became apparent that neither would approve the proposal without significant modification.
Fiduciary counsel Constance Hiatt and Robert Blum of Hanson Bridgett, in a June 12, 2002 draft
letter to SDCERS, described the new Manager’s proposal as, in essence, a request that the retire-
ment system give up something of value — the protection of the 82.3% floor — in exchange for
nothing. Unlike previous fiduciary counsel, they did not consider the contingent benefit -
enhancements as an adequate quid pro quo in determining whether the SDCERS Board had been
offered an acceptable bargain on behalf of System membership.  Rather, they focused
exclusively on the effect the proposal would have on the financial soundness of the System.

They began their draft opinion letter by noting that the City had been contributing to
SDCERS at a level below the actuarial rate since July 1, 1997, and that the disparity between the
actuarial rate and the paid rate was increasing. For FY 2003, the City’s contributions, pursuant
to the first Manager’s proposal would be 10.44%, a full 5.26% below the actuarial rate of
15.59%. To date, MP1 had cost SDCERS $90 million in foregone City contributions, including
interest. Further, they noted that the anticipated funded ratio at June 30, 2002 was approximately
82.3% — the trigger level for MP1.%%° This would represent a decline of approximately 7.6%
over the current valuation. '

Ms. Hiatt and Mr. Blum interpreted the trigger mechanism, in accordance with its actual
wording, to require that the City make a one-time payment to restore the funded level to the
specified floor. Offering the example of a decline in the funded ratio to 80.0%, they estimated
that this would require a contribution of approximately $75 million above the scheduled amount.
Their letter notes that the new Manager’s proposal would allow the City to escape its obligation
to make such a balloon payment. Counsel viewed this as a sign that MP1 had proven
. unworkable. At the time MP1 was under consideration, the City had represented that it would
address any potential balloon payment situation by increasing its payments to the System. But,
in the event, the City had failed to do so, instead citing financial hardship and requesting
additional leniency from SDCERS. In counsel’s view, this signaled deterioration in San Diego’s
financial situation that should be of concern to the Board. ‘

260 The actuarial valuation would not be completed for many months and would then conclude that the funded ratio at June 30,
2002 was 77.3%. Neither this nor the 82.3% projection in counsel’s letter included the additional cost of approximately
2.5% of payroll that would result from factoring in the contingent element of the Corbett settlement.



More generally, counsel addressed the proposal as a request by a borrower (the City) for
a credit accommodation from its creditor (SDCERS), and found little to recommend it from the
creditor’s standpoint. “Viewing the City as a “borrower,” as the Board did in 1996, the City is
requesting more favorable terms even though its ‘debt’ is greater than in 1996 and the original
deal objective was not reached.”?®'  Counsel found that the proposal would weaken the
protection to the System provided by the trigger mechanism ~ which the letter notes was of
particular significance to the System’s actuary in approving MPI - w1thout providing any
mitigating benefits. 2 : : :

The Hanson Bridgett letter rejects the argument that additional benefits could, in and of
themselves, constitute an acceptable quid pro quo for the additional “flexibility” in scheduled
contributions requested by the City. Although “the courts have indicated that the impairment of
the vested right to a soundly funded retirement system can be mitigated by providing compardble
new benefits,” Counsel concluded that this doctrine goes only to the employer’s contractual
obligations and not the Board’s fiduciary duty to act in a “prudent” fashion. Raising obliquely
the perverse incentive created by the beneﬁts—for—contribution-relief aspect of MP1, Ms. Hiatt
and Mr. Blum pointed out that, if this were a permissible approach: : -

each time Jan employerﬂ persuaded a Board to reduce contributions, it could avoid
challenges by increasing benefits. This would not pass elementary actuarial
requirements. Instead, as set out in the Municipal Code, whenever benefits are
increased they should be paid for in accordance with the standard actuarial
practice, so normal cost is paid currently and past service costs amortized over an
appropriate number of years.. 268

In considering what would justify the requested rate relief, counsel suggested: “the Board
. may wish to consider a lower ‘trigger’ point if there were material increases in the City’s
scheduled contributions, so the funding level of SDCERS is substantially strengthened on a
current basis.” Fiduciary counsel also urged that the Board ensure that all benefit increases (past,
present and future) be reflected in the City’s contribution rate. This was stated to be necessary to
bring the City into comphance with Section 24.0801 of the Mumcxpal Code which required that

#! Draft letter from Constance M. Hiatt and Robert Blum, Hanson Bridgett, to Lawrence Grissom, SDCERS, at 7 (June 12,
2002).

. %2 Hanson Bridgett appears to have derived little comfort in the trigger mechanism as a safeguard against under-funding. The

" letter notes that the floor level is most likely to be hit during periods of economic downturn, when the City will be least able

to make additional contributions. Its letter also points out that the 75% level proposed by the Manager’s Office is

substantially below that used by ERISA “to determine when the employer must make additional c0nmburlons to certain
private sector plans.” Jd.

23 14 ar15.
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it contribute an amount to SDCERS that covered the normal cost of the System plus the
amortization of past service liabilities over no more than 30 years. 264

The letter concluded that, should the Board approve the proposal in its current form, a
court might conclude that: “the decision was not a proper exercise of the Board’s fiduciary
responsibilities based on the facts before the Board and the actuaries [sic] opinion to the
contrary.” The daunting list of remedies a court could then impose included:

ordering the Board to reconsider its decision; ordering members of the Board who
were directly involved in the bargaining process to recuse themselves from any
reconsidered decision; ordering the permanent removal from the Board of some or
all of its members... [and] imposing personal liability on each member of the
Board who voted to approve the proposed amendment...**

: The SDCERS actuary, Mr. Roeder, was, if possible, less favorably disposed toward the
initial iteration of the new Manager’s proposal than was SDCERS’ fiduciary counsel. His
primary objection was that the weakening of the trigger provision transgressed the intended
limits of “corridor funding.” In materials provided to the SDCERS Board, Mr. Roeder pointed
out: ’ : ‘

. On an EAN basis, SDCERS had one of the lowest funded ratios in Caiifomia;

° The gap between thé actuarial rate and the City contribution rate was increasing;
e - The SDCERS funded ratio was at its lowest point since the 1980s; and
o At the next evaluation, it was expected to fall further.

, In a slide, colloquially entitled “Which Way Ya Goin’?,” Mr. Roeder illustrated the
widening gap between SDCERS’ assets and liabilities under two diverging arrows labeled
“enhanced benefits” and “contribution relief.” Among the listed benefits were enhancements to
the pension formula stemming from the 2000 and 2002 labor negotiations. Specified items of
contribution relief were: the adoption of the PUC funding method; the resetting of the 30-year
amortization period in 1991; the lowered contribution rates under MP1; and the phase-in of

certain changes in actuarial assumptions.”® He provided graphs to illustrate the growing

#p

%5 14, at 16-17.

%6 Inan'interview with Vinson & Elkins, Mr. Roeder stated that the assumptions to which he referred involved the reduction in

City contribution rates reflecting the fact that certain employees on whose behalf contributions were made would not
. become vested members of the System. The number of such employees had been overestimated in previous years, causing
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267

disparity between the Clty s contributions and the PUC rate and the yet greater dlspanty between
those contributions and the EAN rate.

Mr. Roeder had also voiced criticism of certain aspects of SDCERS’ funding situation in
his actuarial valuation for the fiscal year ended June 30, 2001, completed in early February 2002
and available to the public as an attachment to the SDCERS CAFR for that year. He referred in -
particular to the damage to the soundness of the System that could result from tlie misuse of the
concept of surplus earnings:

We offer comment related to disposition of Surplus Undistributed Earnings.
Suppose that the System earns 0% in the current fiscal year and 16% next year.
Our understanding is that a contribution to Surplus Undistributed Earnings will be
made for the 16% year even though there will be no net gain from investments
over the two-year period. If extra benefits are conferred in the “good” years, then
the median, “after the fact” investment return to finance all other benefits should
theoretically be correspondingly lower. We will revisit this issue in the
experience investigation. '

In all previous years after the adoption of MP1, the Gabriel Roeder Smith & Co. annual
valuatlons had concluded that the System was, as a general matter, actuarially sound. In the
2001 valuation, however, this language included an added element of caution:

Overall, the financial condition of the retirement system continues to be in sound
condition in accordance with actuarial principles of level-cost financing.
However, we want all parties to be acutely aware that the current practice of
paying less than the computed rate of contribution or pickup will help foster an
environment of additional declines in the funding ratios in absence of healthy
investment returns.*®’

Also opposed to the amendment to MP1, as initially proposed, was San Diego attorney
Michael Aguirre, who, in a letter dated June 20, 2002, threatened the Board and its members -
with litigation should they approve the proposal as presented. Mr. Aguirre objected to the
reduction of the trigger level and expressed skepticism that the City would honor even the
reduced level should it be breached. He opined that the SDCERS Board should follow the
advice of its fiduciary counsel, Hanson Bridgett, and reject the proposal. “This advice is based

an excessive discount to the City’s contribution rate. Rather than incorporate this in a single upward adjustment to the
City's rates, the SDCERS Board had agreed that it would be phased in over a five-year period.

2001 Actuarial Valuation, supra note 221, at cmt, M, at 17,
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on the most fundamental law of trusts,” he wrote, “a trustee shall not dissipate the res of the
2268 .
trust. '

C. Further iterations of the second Manager’s proposal

Given the opposition of its ﬁduciary' counsel and actuary, the Board communicated to the
Manager’s Office that it would not consider the proposal as it theil stood. Mr. Uberuaga and his
staff responded with two significant modifications. Rather than retain the MP1 schedule of .50%
annual increases in City contributions, the Manager proposed to double the increase to 1% of
applicable payroll. The amended proposal further provided that the agreement would sunset in
FY 2009, at which time the City would pay the full PUC rate — however much progress it had or
had not made toward that goal through seven years of stepped-up contributions. The City’s
contributions would thereafter continue to increase by .50% a year until the EAN rate was
achieved, as under MP1.2®° The second iteration of the new proposal, however, retained the
proposed reduction of the funding floor to 75% of the AAL.? '

At the June 21, 2002 meeting of the SDCERS Board, its actuary acknowledged the
improvements made in the revision to the new Manager’s proposal, but again pointed out in
detail the deterioration in the System’s funded status, which was even more pronounced when
measured under the EAN method. He indicated as causes of the funding shortfall changes in
System demographics, substantial additional benefits and the five years of contribution relief
provided by MP1. Under these circumstances, he remained unconvinced that lowering the
funding trigger was an appropriate action.

With the original Manager’s Proposal, Mr. Roeder said he had similar misgiving

as he has today. However, he was more comfortable with the [original] proposal

because of the 82.4% [sic] floor. With that floor, it seemed to provide the

necessary prudent protection to the System. However, he is concerned with the
new proposal because of the coupling of benefit increases to funding, along with

‘the significant change from the 82.3% safeguard to 75%2" :

Mr. Roeder also objected to the involvement of the Board in the benefit-granting process,
a criticism that was voiced in the Hanson Bridgett lettelj of June 12, 2002, and would be repeated

2% Similarly, see Minutes of SDCERS Board Meeting, at 21 (July 11, 2002) (remarks of Mr. Aguirre);

% Initial ambiguity on this point was addressed by the Manager’s Office in: Memorandum from Bruce Herring, Deputy City

Manager, to Lawrence Grissom, Retirement Manager, SDCERS, Re: City’s Proposal Regarding Contribution Rates and
Reserves and Responses to Questions from SDCERS Trustees (July 1, 2002).

20 Memorandum from Michael T. Uberuaga, City Manager, to SDCERS Board of Administration, Re: June 18, 2002
Modification to the Proposal from the City of San Diego Regarding Employee Contribution Rates, Health Insurance and
Reserves (June 18, 2002). See also Minutes of SDCERS Board Meeting, at 16-17 (June 21, 2002) (remarks of Mr. Herring).

21 Minutes of SDCERS Board Meeting, at 17- 19 (June 21, 2002).
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MISSION STATEMENT C ‘
We pledge to contmually deliver accurate and timely benefits through prudent
admmxstratxon and safeguardmg of the San Diego City Employees’ Retirement System,
while ensunng the Fund’s maximum safety, mtegnty and growth

SDCERS RETIREMENT BOARD MINUTES o

THURSDAY -JULY11 2002

The Retxrement Board of Admmnstratson held a Specnal mee’tmg in the System s
Boardroom. Location: 401 “B” Street, Suite. 400 San Drego, CA 92101 Fred

- PIEFCS called the meetlng to order at 9:30 a.m.

, , . . IN ATTENDANCE ‘

Trustees; * Fredenck Plerce Chair; John Casey, David Crow, Ray Garnica, _

' " - Cathy Lexin, Mary Vattimo, Tom Rhedes, Ron Saathoff, Diann
Shipione, John Torres, Terri Webster, Richard: Vortmann Sharon

. Wilkinson
Staffi: | "Lawrence Gnssom Lori Chapin, Paul Barnett Roxanne Parks ]
© ., . Sally Zumalt, Delia Lencxom, Dawne Clark Jean Struxksma Merlita
~ Hilario .
- Publie; - ~ Robert Blum Constance Hxaﬁ Rxck Roeder Bruce Hemng.

. Charles Feland, Michael Aguxrre Ann Smith, Judy Folsorh, Judy ‘
Italiano, Stan Eimare, Garry Collins, Mary Bush, Bud Simpson, - 3
.» Stan Elmore, Pamela Hightower, Conriy Jamison, John Swanson
Nancy Acevedo, Ed Lehman, Jorge Montegus, Pamela nghtower
Judie ltahano ‘Charles Feland & numerous other City employees.

L - D!SPENSE WITH THE READING AND.APPROVAL OF -THE SPECIAL.
MAY 29, 2002 EARNINGS MINUTES

- MIOTION TO DISPENSE WITH- THE READ!NG AND APPROVE THE

05/29/02 MINUTES: © " ¢ D.CROW
SECOND: _ L - T RHODES :
DISCUSSION: ‘ '

‘Ms. Shipione asked that the last paragraph of Page 32 be amended to state that

she had asked for clarificafion about the Board’s authority; and, that the second

_paragraph on Page 33 be deleted ,
- 'CALL FOR THE QUESTION ON THE MINUTES AS AMENDED.

BOARD: UNANIMOUS

' MOTION TO APPROVE PASSED UNANIMOU-SLY

i REPDRT ON ACTION TAKEN AT THE8:30 CLOSED SESS!ON
MEETING -

Mr. Pierce reported’ that the Board met in closed sessnon at8; 30 a.m. regardmg

one matter of pendmg lmga’uon !

EXHIBIT # 63



SDCERS’ RETIREMNT BOARD MINUTES |
THURSDAY, JULY 11, 2002 N ST
" PAGE 33 LT N

SUBSTITUTE MOTION TO RECOMMEND THAT C';ON,TINUED DISCUSSION -

OCCUR BETWEEN FIDUCIARY COUNSEL, THE BOARD'S ACTUARY AND .
. STAFF TO DEVELOP A NUMBER OF APPROPRIATE ALTERNATIVES

REPRESENTING THE YELLOW BARS AND THAT THE CITY BE INCLUDED |

IN THESE DISCUSSIONS WITH STAFFICITY TO COME BACKWITHA
PROPQSAL REPRESENTING ALTERNATIVES: . D. SHIPIONE
DISCUSSION: - - . o o
Mr. Saathoff said he i&-not willing to-continue this ftem. He believes the City ‘
. Manager-.and employees have concerns that needio be addressed. If granted
the opporttinity, he will make a substitute motion that should accommodate this
while requiring the City to make a decision as to whether it would support such
motion. If approved, the motion would also require that this be subject to
fiduciary counsel and the actuary's review. Whatever the case may be, he-
-encouraged the Board to move forward. ' L

'Wls..Ship_ione’s axﬁénaéd mbtion"ﬂi'ed for the lack of a second, -

*Mr. Casey spoke against the original motion, stating he has been arotind a long
+. time. In the past, the Board has accommodated the City with its funding woes. ™

- The fact the actuary's chart shows a big jump in contributions rates is not realistic
and, in his opinion, will not happen: The Board should not subject the City to
budget busting contributions when the funding crashes through the floor. Since
- he doesn't believe this will happen, he dogsn't think it is fair to compate the red
bar with the City’s proposal. He believes the new propasal will assist the System
in reaching PUC by-2009 than if the Board maintains the 97 MP. Although it
pains him to say this, he previously criticized the City’s one-year budgeting cycle.,
Now the City is before the Board eighteen months early asking for the *
opportunity to discuss this, which is a big improvement.. Therefore, their request.-
should be considered. e ' C

o | SUBSTITUTE MOTION TO MODIFY THE 97 MP AS FOLLOWS: 1) ONCE
- THE 82.3% TRIGGER IS HIT, TO ALLOW THE CITY'S PAYMENT SCHEDULE
TO BE THE DIFFERENCE BETWEEN THE CURRENT RATE AND THE ‘

ACTUARIAL PUC RATE, TO BE PHASED IN INCREMENTALLY FROM THAT -

~_POINT THROUGH 2008; 2) THAT THIS MODIFICATION BE BASED ON THE
‘CURRENT PROJECTIONS WITH THE CITY’S OFFER TO INCREASE ITS
CONTRIBUTION RATES 1,0% PER YEAR TO INSURE THE SYTEM IS AT
PUG EFFECTIVE 2009 AS OUTLINED IN THE 87 MP; 3) TO TRANSFER -
$25 MILLION INTO THE HEALTH CARE TRUST TO PAY RETIREE HEALTH
BENEFITS WITHOUT LOWING THE FUNDING FLOOR TO 75%; AND, 4)
THAT THIS BE CONTINGENT UPON A SATISFACTORY WRITTEN
AGREEMENT BETWEEN THE CITY AND RETIREMENT BOARD: .

~ ‘ ' - R.SAATHOFF

[



.o SDCERS' RETIREMNT BOARD MINUTES
.. THURSDAY, JULY 11, 2002 .
* PAGE 34 .

. SECOND: R J..CASEY

DI SCUSSION '

“Mr. Vortmann asked Mr, Saathoff if he would like’ to see the 1.0% per year .
" Increase spread over time on a prorated basis if the 82.3% trigger is tripped with
an additional increment to the higher amount with the new funding propesal to be

done currently, He asked if Mr. Saathoff is agreeing to the transfer of medical
funcs :

.
A Y

Yes, per Mr. Saathoff.

" Mr. Pierce clarifigd that the' 1.0% would be pard in FY 04 thh the phase in .
. occumng if the 82.3% trigger is hxs e i

Mr. Saathoff said he believes the date is FY 05, not FY 04 Although he doesnt C

- have a crystal ball, he is guessing that the Fund will be below-82:3% by 2005,
which is why he is willing to agree to this. His motion is also contingent upon a
written, legally bmdmg agreement between the Board and the City as approved
by the Board

- Mr. Gnssom said if the 82 3% ’mgger is hfc the 2003 valua’non wou‘d reﬂect that -

. which i is tnggered in 2004

"M, Saathoff agreed. -

. Althéugh thisis a great idea, Mr. Gamlca said the Board should not rush into
action. He believes in process, process, process; whrch requires further Board
analyere ) :

Mr. Saathoff said his motion is subject to fi ducnary counsel and the actuary s
review and approval, Requiring- codxf cation of the contract language should
address all of the Board's concerns.’ If the Board adopts this today, he believes
the City will come to a good faith-agreement. It is important that the Board take .
action so the City and Board can move forward wrth its iong-term objectrve

Mr. Blum asked it Mr Saathon”s motion mcludes the real PUC rate or the fixed

© PUC rate.

M. Saathoff sard it includes the current assumptions where PUC would still
move. The City’s contributions wouldn't fluctuate should the Board decide fo
later change its assumptions.
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fluctuate wildly.

.

. SDCERS' RETIREMNT BOARD MINUTES

In othér words, the amount of contributions could change ,subst.a.nﬁally. He
intended for the discussion regarding the City’s long-term funding solution to .

~occur over the next six-months with the Board. Unfortunately, the Board can't

address all of the concerns that are being raised today. However, approving this .

.- today would give the City some comfort with regard to its contributions without

subjecting it o future Board actions that could cause the City's contributions to

.

Id

" Mr. Blum said Mr. Roeder had infor;ned the Board"that he expects somewhat | -

less than a 100 basis point change from the current experience study, which has

-+ not yet been approved. He asked if the non-.economic.as‘s‘umpﬁor}s wouldbe - - .

included. These details are very important. -

*.* Mr. Roeder said 75 basis points in the non-ecénomic assumption changes... -

" M. Saathoff interrupted, stating he would make this subject to future

negotiations. If this passes, the City néeds some certainty for budgeting
purposes with respect to their contribution rates between now and 2009. The

Board’s action would be predicated on thé exXperience history.

Mr. Pierce said the substitute motion indicate’s’.‘thé‘$25 million would come from .

- the.contingency reserve. He reminded the Board that it previously took action to-

sunset that reserve on 06/30/02 and to transfer that money into the Employer

‘Contribution Reserve aceount. Therefore, the $25 million would have to come

out of this fund.

As the maker of the motjon, Mr. Saathoff said he is comfortable'with this.

Mr. Blum said this would probably require a change to the Municipal Code |

- ‘language.

the necessary modifications.

- Mr: Saathoff said if the Municipal Code requires a change, the City would make -

Mr. Herring said-the Board's action should include that based on existing
detuarial assumptions, the City would work with the City Council to implement-
this. However, the City will have a real problem if this is built into the bogey that

.

- would be ramped up overtime.

Mr. Pierce asked about the 76 basis points béing discussed.
Mr. Herring said he has no idea what this is and it Eotheré him. .

’
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© Mr. Saathoff ciant' ed that hls motion is predlcated on current actuanal
"assumptions. Future assumptions would be a factor regarding other thlngs the .
’ 'Clty and Board have agreed to resolve over the next’ srx—months

’ To clanfy this, Mr Blum said the 8% earnings rate is one of the current critical
actuarial assumptions. He assumes that this would not be changed for purposes
of this contribution schedule. Secondly, Mr. Roeder has determined the current
PUC rate in one of his scenarios by taking the pipeline’into account.- This means
. the actuarial valuation of assets is higher than the current actuarial value. -

- Therefore, the value af assets would continue to be reduced in this manner.

M Saathoff said these are current pohcres and assumptions

" Ms. Webster saxd she had hoped ta-speak forty minutes ago, so'her comments ’
~ may seem outdated.- There are a number of péople who are referring to'thé
. ‘araphs provided by GRS. She reminded the Board that red bar should be’ very
‘close to the blue bar:- This means the dollar gap coming into the System won't
be as big as what has heen presented because the City would be paying the full . .
PUC rate in 2009. Additionally, the Board/City entered into an agreement six
years ago, which Is not working for the reasons stated today. As stch, the City
.- approached the Board fo request a modification to the 87 MP to avoid the risk of

" - an immediafe balloon payment., This is the result of unprecedented economic

" conditions and to work out a long-term comprehensive funding plan so the Board
can deal with other issues. Whether keeping with the 97 MP or approving the
new proposal, the bottom line is how to get the City to the point it would be’
paying its full actuarial contribution rate. If the Board stays with the 97 MP, it .
. could result in the City paying a balloon payment of up to $26 million in iess than -
. twelve months. Having to come up with this type of payment could place public .
services at risk, force Iayoﬁs or force the City to issue pension obligation bonds.

. The City prefers not issuing debt, as interest would be-applied. Having fo issue
debt would mean more maney would be going out the door for unnecessary
interest payments. This would impact future citizens and City services. ' Looking
at 82.3% funding versus 75% doesn't indicate that the fund is in critical fiscal

. conditions on a scale of 100%. The amended proposal wouldn't harm the -

" members, Therefore, she did not feel it would be appropriate to force the Ctty
pay a $25 million balloon payment, which could be defrimental to our citizens in

. " the way of City services. There isn'ta significant difference between the two

proposals to warrant the Board forcing the City to do this, especra(ly when it
~would achieve the same goal in 2009. The City's credit rating is the highest in
California, Therefore, she would be comfortable voting in favor of either motion.

%
v
e
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Ms Lexin asked the Board to oonslder voting on the orxgrnal motion i rst, Wthh
gives the City more flexibility and a grace period: She asked if Mr Saathoff

. would consrder wrthdrawmg his substltute mo‘non

Regarding Ms. Webster's comments Mr. Pierce said ramping up the amount the- .
City contributes into'the System is the Board's fi duoxary du’ry Although he could
support either motion, he believes Mr. Saathoffs is supeno_r to the ongmal As

: suoh he would vote in opposmon to the ongmal motlon

' Mr Saathoff sard he would also be opposed to the original motion based en

fiduciary counsel's opinion. Since the original motion probably wouldn' pass ha
was attempting to craft something that the Board could support that would also )
provrde comfort to the City.” Therefore he will not wrthdraw hrs substrtute motron .

" Ms. Lexrn saxd rt should onfy take afew seconds to vote

If it was the intent to vofe on the ongmal mo’aon Mr Garmca statedfor the: record.
o ,tha’c the Board should have done so before two Trustees were required to depart

Ms. Lexin withdrew her request and asked for a call for the questron on the

,-substrtute motxon

Having been a union member for nine years Mr. Rhodes said he fully respects "

" and understands what the Board is attempting to do, However, he believes it is
very improper for a Trusfee to make the City's proposa!

Mr. Garnica asked if the substrtute motion would be sub;eot to commg baok to the

_ Board with the legal issues to be addressed

Mr. Preroe rephed “Yes." He recaptured the motion for the record.

Mr Gnssom clanﬂed that if the trigger were hit payments would be made in

.+ equal installments from that polnt until 2008. His recollection is that thls would be

recalculated yearly. ",

Ms. Wilkinson asked'aboUt the 1,6% contribution relief.

" Mr. Saathoff said thxs was rnofuded in the currerit proposal and doesn't change

Mr. Torres asked how thls motion would lmpact the empfoyees regardmg therr
benef‘ ti increases, '
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. Once the Board takes actlon Mr. Hernng sald Management would meet w:th the -

© " Mayor and City Councxl - . : -

Before votmg on thxs Mr Torres aeked xf Mr Roeder or Mr. Blum had changed
their opinions.

. Mr. Blum said xt is somewhat hard to provide an “on the fly” opmlon However,
he is much more comfortable that the Board would not be at a material risk by -
adoptmg the substitute motion. Absent having all of the facts and the language

R 1) front of him, he's not sure how far he could go with thzs opmlon

Ms: Hiatt said in re\newmg the numbers, a faster repayment schedule is be’cter

- . because the incremental eamings paid to the fund would reduce the Board’s risk -

down the road. She asked when the 1.0% rate increase would become effective.
Under the.97 MP, Mr. Plerce saxd it becomes eﬁectwe or7l01/04. ©

CALL FOR THE QUESTION ON THE SUBSTITUTE MOTION TO MODIFY THE .

. 97 MP: 1) TO ALLOW THE CITY’S REPAYMENT SCHEDULE TO BE THE
DIFFERENCE BETWEEN THE RATE AT THAT TIME AND THE ACTUARIAL

PUC RATE IF THE 82.3% TRIGGER IS HIT; 2) THAT THIS AMOUNT WOULD _

BE PHASED IN INCREMENTALLY ON AN ANNUAL BASIS BETWEEN THAT

" POINT AND 2009; 3) THAT THIS BE BASED ON THE CURRENT ACTUARIAL. ‘

PROJECTIONS WITH THE CITY TO INCREASE ITS PAYMENT 1.0% PER
- YEAR; 4) THAT THE CITY WOULD REACH THE PUC RATE IN 2009 AS

INCLUDED IN THE 97 MP SUNSENT LANGUAGE; AND, 5) TO FUND

$25 MILLION FOR PURPOSES OF PAYING RETIREE HEALTH CARE

BENEFITS. ADDITIONALLY, THIS MOTION DOES NOT INCLUDE

LOWERING THE FUNDING FLOOR FROM 82.3% AND 1S CONTINGENT

UPON A WRITTEN AGREEMENT BETWEEN THE CITY AND RETIREMENT '

' BOARD

BOARD: . 8 IN FAVOR: CASEY, VATTIMO, PIERCE, SAATHOFF
WILKINSON, TORRES, WEBSTER, LEX!N
2 OPPOSED: RHODES, CROW
1 ABSTAINED: GARNICA
-MOTION PASSED 8 TO 3. : '
(Mr. Vortmann and Ms. Shipione had departed the meeting pnor to the vote )

IV‘ NEXT MEETING : FRIDAY;JULEY-19; 20021230 PM’ :
. s . 401.4B™ STREET SUITE4DO '
. SANDIEGO,;CA 92101




EXHIBIT NO. 15






EXHIBITNO. 16



From: Rblum -

Sent:  Saturday, September 14, 2002 10:09 PM
To: LChapin; LGrissom; PBamett

Cc: chiatt

Subject: pardon me

for being a b1t suspicious. but we have not heard from the city re the
draft agreement on contributions. it was sent to them on august 26 ahout
3 weeks ago. (i assume that'you still have not heard from the city. right?)

here's my guess there is a good chance that at the 9/20 board meeting

they will complain about the agreement ("where did that come from"; "who
agreed to that" etc). and if they cannot get rid of the stuff that they

dont like, then they will suggest that the city and sdcers powwow to reach
agreement on a long term funding program, "just like they suggested before".

. they dont need agreement now (they never did). and they probably figure

- . that they might do better than what the board gave em in _)uly and worse come
to worse thcy will do what's in the agreement.

comments?

(meanwhile, i am working on an opinion letter. it wont be done for
circulation by the board meeting. it is highly dependant on what rick will

~ say in writing and i am trying to find words that will both give him comtort
and give the board what it needs. also, to finish if, i will need the

minutes of the 7/11 meeting. relatively soon, though i hope to have a

first draft that 1 can send to you for review.)

also, by the way, 11 we do get to talk w/ the city rc thc agrcement i have a
coup]e of changes i would like to put in based on the text that i have of
ron's motion. i-have read it several times and think that there is more
there than i found the first time. let me know if you are interested in
what i found.

bob

6/9/2004

LGE00061169
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{

Exemptl ng an Ass stant to the Director Position from the Classified Service inthe
Gova'nmantal Relations Depaﬁment

FILE LOCAT!ON: MEET

COUNCIL ACTION: .~ (Tape location: B214-435.)

CONSENT MOTION BY PETERSTO DISPENSE WITH THE READING AND
ADOPT THE ORDINANCE, Second by Wear. Passed by the following vote:

" Peters-yea, Wear-yes, Atkins-yea, Stevens-yea, Maenschein-yea, Frye-yes, Madaffer-yea
Inzunza-yea, Mayor Murphy—yea.

* ITEM-53:  Approval of Ordmanoe amending the San Diego Munlmpal Caoderelated to FY
2003 Negotiated Reti rement Benefit Enhancements. .

CITY MANAGER'SRECOMMENDATION: -

o “Introduce thefollowing ordinance:

(072003-67) lNTRODUCED TOBE ADOF‘TED ON MONDAY
NOV EMBER 11, 2002 b

lntroduc’u on of an Ordinance amending Chapter 11, Article 4 of the Sen Dlego
Municipal Code by amending Division 2 by amending Section 24. 0201; by
amending Division 3 by amending Section "24.0301; by amending Division 4 by’
amending Section 24.0402; by amending Division 5 by amending Section 24. 0501;
by amending Division 8 by amending Section 24.0801, and by Renumbering
Section 24.0803 as Section 24.0802; by amending Division 12 by amending
Sections 24.1201, 24.1202, 24.1203 and 24.1204; by amending Division 15 by
“amending Section 24.1507; ! relatmg to the San Diego City Empl oyees‘
Retfirement System.

CITY MANAGER SUPPORTING INFORMATI ON:

Pursuant to the recently negotiated Memoranda of Understanding and associated agreements with

 the Fire Fighters Local 145, Municipal Employees Association (MEA), AFSCME Local 127 end
the Police Officers Association (POA) the City agresd to implement a number of revisionsto
Refirement Benefits as defined in the San Diego Municipal Code. Those benefit enhancements
and associated San Diego Municipal Code amendments are summarized below:

EXHIBIT # 65
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Presidential Leave - Amends Sections 24.0201 and 24.0301 to provide that a member serving as -
the duly elected president of a recognized employee labor orgenization may continue participating
in the Retirement System consistent with the governing Memorandum of Understandmg (MOU)

- between the City and higher empl oyee orgamzatlon

Retirement Benefit Factor increase - Amends Section 24.0402 to réflect the new retirement
factor (2.5% at 55) available to Generd Members, aswell asthe 90% cap on benefits and

exceptions to the cap that accompany the new retirement factors.

' Stress Disability Benefit Extension - Amends Section 24. 0501 to extend the benefit for

Members who suffer mental disabilities due to a violent attack in the workplace, from July 1, 2002 °
fo July 1, 2005.

CERS Contribution Agr eement - Amends Sectlon 24.0801 to stete that the City's contributions
to the Retirement System will be based on the terms of a Memorandum of Understandi ng between
the City and the San Dxego City Employess Retirement System (SDCERS). :

Retires Health Beneflts 'Amends Section 24.1202 to reﬂect the agreed upon reimbursement
levelsfor Hedlth Ehgxb!e Retir% » .

Employer Offsets- Amends Section 24,1507 to dllow payment of the negot: ated offsetsto
employee contributions from the Employee Contribution Reserve; also amends Section 24.1507
fo d%cnbe more clearly the terms of the Employes Contribution Rete Reserve

Once approved by City Council, these benefits will be submitted to members of the City
Employess Retirement System (CERS), and will be enacted upon an affirmeative vote of the
members. Thiselectionistentatively slated for thelast week of November, 2002.

FISCAL IMPACT:

Cost of $4.79M-for 2.6% &t 55 benefit enhancement ($2.26M General Fund; $2. 53M
Non-General Fund). Costs of $11.34M for Refires Health Benefits (from CERS 401 (h) & 115
Hedlth Trust Reserves); and $3.24M for Employee Offsets (from CERS Employee Contribution
Rete Reserve) were approved by Council July 30, 2002.

LexinkKelly . )
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FILE LOCATION: " NONE
* COUNCIL ACTION: (Tape location: 8214435.)'

CONSENT MOTION BY PETERS TO INTRODUCE THE ORDINANCE. Second by
Weer. Passed by the following vote: Peters-yea, Wear-yes, Atkins-yes, Stevens-yes,
Malenschel n-yea, Frye-yea, Madaffer-yea, Inzunza-yea, Mayor Murphy—yea

ITEM-'l.OO: Agresment with Metcalf & Eddy to Provide Vulnerability Asé&ssmmt Services.

CITY MANAGER'SRECOMMENDATION:
Adopt the following resolution:
(R-2003-522) < ,ADOPTED ASRESOLUTION R-297199

Authorizing the City Meanager to execute an agresment with Metcelf and Eddy,
Inc. to provide professi onal consultant servicesfor a Water Secunty Vulnershility
Ass&esment

Authorizing the Ci ty Auditor and Comptroﬂer to transfer an amount of
_reimbursablefunds, not to exceed $115,000 from the U.S. Environmentak
Protection Agency grant funding to Water Operaling Fund 41500;

Authorizing the expenditure of an amount not to exceed $115,000 from Water
Operating Fund 41500, provided thet the City Auditor and Comptrolier first
furnishes one or more certificates demonstrating that the funds necessary for
expenditure are, or will be, on deposit in the City Treasury.

CITY MANAGER SUPPORTING INFORMATION:

In.order to improve the safety and security of the Nation's water supply, the United States
Environmental Protection Agency has appropriated funds to reduce the vulnerability of water
utilities to terrorist attacks and to enhance their ghility to respond to emergency situations. The
Environmental Protection Agency (EPA) has awarded the City of San Diego $115,000. On -
October 7, 2002, City Council authorized the City Manager to accept the EPA-award to complete
a vulnerabxhty assessment by January 31, 2003. :
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From: Rblum

Sent: Wednesda_y, October 23, 2002 9:38 PM
To: - LChapin; LGrissom; PBarnett

Ce: chiatt

Subject: rivo's email

larry, paul and lori

1 have sent to you mike rivo's email w/ my reply on the city's newest desire
drop dead date of dec 1 for the city to be told the funding ratio if the
trigger is to be pulled for the next fy.

1 would appreciate it it you would talk w/ fred about this. {rom your
view, would the concept be ok as long as we can build in protectlons 50,
e.g., the city's board rep does not delay the notice to the city? also, i

am concemned about the fact that this would put the city's priorilies firs(
among all other (unknowable at this timc) prioritics of the board. that is
a fiduciary problem. if you tell me that the dec 1 date can be met in any
‘event if extra § are paid for staff, overtime, temps, etc for both sdcers .
and the acluary, that is ok but only if the cily pays the extra and the
extra is determined at sdoers discretion. plsc lct me know, however, if it
is not realistic that dec 1 could always be met m th1s way.

finally, you will appreciate that when rivo raised this issue, it seemed (o
“me that all restraints had been eliminated on raising new issues. so i felt

it quite appropriatc to ask him if the city would pay at least 1/2 of our..

and rick’s costs incurred re the new manager's proposal because that is the

standard for transaclions. bat supposing thal you Just might disfavor me

doing that, i restrained myself

please, please, oh please unleash me in the next go round w/rivo. 1want
him to know that if the cily conlinues lo raise lhe ante, we will do the
same.

bob

6/9/2004

LGEOD061181
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From: Lawrence Grissom

Sent: Thursday, October '24, 2002 8:57 AM
To: Rblum; LChapin; PBarnett

Ce: chiatt

Subject: Re: rivo's email

Bob :

Just saw thix ax T wax off playing hookey yesterday. Thaven't talked o anyone yvet, but my first reaction is %% "$&*7)
&*_to put it mildly. It may scem like a minor issuc on the surface, but it is to me yet another example of what is
becoming a significant power struggle. The problem with putting something like this in an agreement is that if one or
more of the many variables affecting the valuation including Board politics causes a delay, we are in violation of the
agreement......and then what happens???? ‘ '

~ I'will calm down. Fred is out of town and unrcachable until after 10/29. 'This may causc the issue to'be dcléycd_ until
after the November Board meeting.

Larmry ,

>>> "Raobert Blum" <Rblum@hansonbridgett com> 10/23/02 10:38PM >>>
larry, paul and lori Co

i have sent to you mike rivo's email w/ my reply on the city's newest desire
drop dead date of dec 1 for the city to be told the funding ratio if the
trigger is to be pulled for the next fy.

1 would appreciate it if you would talk w/ fred about this. from vour
view, would the concept be ok as long as we can build in protections so,
e.g., the city's board rep does not delay the notice to the city? also, i

am concerned about the fact that this would put the city's priorities first
among all other (unknowablc at this time) prioritics of the board. that is
a fiduciary problem. if you tell me that the dec 1 date can be met in any
event if extra § are paid for staff, overtime, temps, etc for both sdcers
and the actuary, that is ok but only if the city pays the extra and the
cxtra is determined at sdeers discretion. plse let me know, however, if it
1s not realistic that dec | could always be met in this way.

finally, you will appreciate thal when rivo raised this issue, it seemed to
me that all restraints had been eliminated on raising new issues. so i felt
it quite appropriate to ask him if the city would pay at least 1/2 of our
and rick’s costs incurred re the new manager's proposal because that is the
standard for transactions. bul supposing that you justmight dislavor me
doing that, 1 restrained myself. : ’

plcasc, please, oh pleasc unleash me in the next go round w/rivo. 1 want
him to know that if the city continues to raise the ante, we will do the

s5dIne.

bob

6/22/2004

LGEOD063001



Bob

Just saw this as I was off playing hookey yesterday I haven't talked to
" anyone yet, but my first reaction is %% $&*)&* _ to put it mildly. It
may seem like a minor issue on the surface, but it is to me yet another
example of what is becoming a significant power struggle. The problem’
with putting something like this in an agreement is that if one or more of
the many variables affecting the valuation --- including Board politics ---
‘causes a delay, we are in violation of the agreement......and then vvhat
happens????

I will calm down. Fred is out of town and unreachable untll after 10/29.

~ This may cause the issue to be delayed until after the November Board
meeting.

Larry

. >>> "Robert Blum" <Rb|um@hansonbndgett com> 10/23/02 10:38PM
>>> ~
larry, paul and lori

i have sent to you mlke rivo's emall w/ my reply on the city's newest
desire
-~ drop dead date of dec 1 for the city to be told the funding ratio if the .

~ trigger is to be pul!ed for the next fy.

T would apprecxate it if you would talk w/ fred about this.  from your
view, would the concept be ok as long as we can build in protections so,
-e.g., the city's board rep does not delay the notice to the city? also, i

am concerned about the fact that this would put the city's priorities first
among all other (unknowable at this time) priorities of the board. thatis
a fiduciary problem. if you tell me that the dec 1 date can be met in any
event if extra $ are paid for staff, overtime, temps, etc for both sdcers
and the actuary, that is ok but only if the city pays the extra -- and the

- extra is determined at sdcers discretion. plse let me know, however, n‘ it
s not realistic that dec 1 ‘could always be met in this way.

 LGE0D0B3002



ﬁnally, you will appreciate that when rivo raised this issue, it seemed to- -
me that all restraints had been eliminated on raising new issues. so i felt
it quite appropriate to ask him if the city would pay at least 1/2 of our
-and rick's costs incurred re the new manager's proposal because that is
the |

, Standard for transactlons but -- supposing that you ]USt mlght dlsfavor ,
me

N domg that, i restrained myself

~ please, please, oh please unleash me in the next go round W/ rivo. iwant
him to know that if the city continues to raise the ante, we will do the .
same. . o

bob

LGE00063003 .
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From: RICKRO

Sent:  Tuesday, October 29, 2002 1:02 PM
To: Rblum ’

Cc: LChabin; LGrissom; PBarnett
Subject: RE: your letter for sdcers

Bob, I took a look at the version marked 9/16 Item j: "then the

transition period is reasonable” hmmmmm, thinking about this, T do nol want
to have anybody think that'we advocate a mcthod which, in total would have
over a decade of subsidized rates. An easy point to overlook in a written
treatise: we already think they have been "in transition" since the

original Mgr's proposal in 1996, Rick

Thursday is best as 1 still have my significant other and a babv still at
B the hosp1tal

Original Message

From: Robert Blum [mailto:Rblum@hansonbridgett com]
Sent: Tuesday, October 29, 2002 1:30 PM

To: rickro@grsnet.com'

Ce: 'lgnssom@sandlego gov', 'pbameuOsandlegO gov';
Tchapin@sandiego.gov'; Connie M. Hiatt

“Subject: your letter for sdeers

rick
we are finished negotiating w/ the city re the agreement. a copy of the
. version that will go to the board is attached. (the examples were worked
out w/ larry.) remember the letter that we need from you? we now need to
have it signed. a copy is attached. perhaps we should talk for 5 mins )
hefore you do it in final.
what's a good time to talk tomorrow or thursday?
bob

- <<91702 drft from rick.doc>> <<1016'02.revised_ draftclean.doc>>

6/9/2004

LGE00009642
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From: Rblum _

Sent:  Tuesday, October 29, 2002 2:11 PM -
To: RICKRO

Cc: 'chiatt; LChapin; LGrissom; PBarnelt
Subjéct: RE: your letter for sdcers

rick : .
you had signed ofT on this exact language before. so lots ofpeople would be
very unhappy if you are unwilling to sign off on it now. we can talk on
thursday. what time?

bob

Original Message .

From: Roeder, Rick [mailto:RICKRO(?I)E‘fsnei.com]
Sent: Tuesday, October 29, 2002 2:11 PM

. To:'Rblum@hansonbridgett.com'

Ce: 'CiHiatt‘@hansonbridgett.com'

Subject: FW: your letter for sdcers

Original Message

From: Roeder, Rick

Sent: Tuesday, October 29, 2002 2:02 PM

To: Robert Blum!

Ce: 'lgrissomi@sandicgo.gov'; ‘pbamctt{@sandicgo.gov";
lehapini@sandiego. gov'

Subject: RE: your letter for sdcers

Bob. T'took a ook at the version marked 9/16 Item j: "then the

transition period is reasonable” hmmmmm, thinking about this, I do not want
to have anybody think that we advocate a method, which, in total, would have
over a decade of subsidized rates. An casy point to overlock in a written
treatise: we already think they have been "in transition” since the

original Mgr's proposal in 1996, Rick

Thursday is best as I still have my significant other and a baby sull at
the hospital.

Original Message

From: Robert Blum [mailto:Rblunv@hansonbrid gett.com)
Sent: Tuesday, Qctober 29, 2002 1:30 PM

To: rickro/@igrsnet.com'’

Ce: lgrissom@sandicgo.gov', ‘pbametti@sandiego.gov';
Ichapin@sandiego. gov'; Connic M. Hiatt ’
Subject: your letter for sdcers

rick
6/14/2004

LGE00062045



we are finished negotiating w/ the city re the agreement. a copy of the
version that will go to the board is attached. (the exam‘ples were worked
out w/larry.) remember the letter that we need from you? we now need to
have it signed. a copy is attached. perhaps e should talk for 5 mins
before you do it in final. ‘
what's a good time to talk tomorrow or thursday?

bob

<<91702 drft from rick.doc>> <<101602 revised dralt clean.doc>>

6/14/2004

LGED0062046
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From: Lawrence Grissom

Sent: Wednesday, October 30, 2002 2:06 PM
To: Rblum

Subject: Re: FW: your letter for sdcers

good

>>> "Robert Blum" <Rb1um(€8han\onb1xdoctl com> 10/30/02 02:32PM >>>
fyi rick will sign. bob

Original Message
From: Roeder, Rick , 5
Sent: Wudnmduy October 30 ”OO“ 11:16 AM
To: 'Robert Blum'

Subject: RE: your letter for sdeers

Lean live with the language just not optimum. No huge deal at my cnd

Original Message :

From: Robert Blum [mailto:Rblum@hansonbridueti.com]
Sent: Tuesday, October 29, 2002 3:11 PM

To: 'Roeder, Rick'

Cc: lgI‘ISQOm@LbdDdIE"O gov'; ‘pbamett@sandiego.gov',
Ichapin@sandiego.gov"; Connie M. Hiatt

Subject: RE: your letter for sdcers

rick

“you had signed off on this exacl ldnngdt_,(f before. so Jots of people would be
very unhappy if you are unwilling to sign off on it now. we can lﬂ”\ on
thurqdax what time?

bob

Original Message

From: Roeder, Rick |mailto:RICKR Of@ersnet.com |
Sent: Tuesday, October 29, 2002 2:11 PM
To:'Rblum@hansonbridgett.com’

. Ce: 'Clhialtr@hansonbridgett.com'

Subject: FW: your letter for sdcers

Original Mcssage

From: Roeder, Rick

Sent: Tuesday, October 29, 2002 2:02 PM

To: Robert Blum'

Ce: lgrissom{@sandiego.gov': 'pbameti@sandiego.gov',
"Ichapind@sandicgo. gov'

Subject: RE: vour letter for sdcers

/22/2004

LGED00B3016



Bob. I'took a look at the version marked 9/16 Item j: "then the-

transition period is reasonsble” hmmmmm. thinking about this, I do not want
10 have anybody think that we advocate a method, which, in total, would have

over a decade of subsidized rates. An easy point (o overlook in a writlen
treatise: we alrcady think they have been “in ransition” since the
original Mgr's proposal in 1996, Rick '

Thursday is best as I still have my significant other and a baby slill at
the hospital.

Original Message

From: Robert Blum [mailto:Rblumighansonbridgett.com |
Sent: Tuesday, Qciober 29, 2002 1:30 PM

To: rickroi@ grsnet.com’

‘Ce: lgrissom@sandicgo. gov'; ‘pbamctti@sandicgo.gov';
Ichapin@sandicgo. pov'; Connie M. Hiatt ‘

Subject: your letter for sdcers

ick . .

we are finished negotiating w/ the city re the agreement. a copy of the
version that will go to the board is attached. (the examples were worked
out w/ Jarry.) remember the letter that we need from vou? we now need to
have it signed. a copy is attached. perhaps we should talk for 5 mins
before you do it in final.

what's a good time to talk tomorrow or thursday?

bob -

<<91702 drft from rick.doc>> <<101602 revised draft clcan. doc>>

6/22/2004

LGEDO063017
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. Sent by: CITY OF 8D RETIREMENT SRMS 619 533 4811; 08718707 2:01PM; JetFnx #B88;Page 14/i5

e iv

GABRIEL, ROEDER! SMITH & COMPANY
Consultants & Actuaries

8171 Tawns Cenire Drive » Suile 440 » 3an Diega, California 92122 » 858-535-1300 » FAX 838-535-1415

November 7, 2002 | | (revised)

Board of Retirement

Mr. Larry Grissom

Refirement Administrator

San Diego City Employees’ Retirement Sysiem
401 B Straet, Svite 400 - '
San Diego, CA 92101-4227

~ Ret Agreement Regarding Employer Contribytions Between the City snd SDCERS
Dear Members of the Board and Larry:
We are making the following statements in regard to the éunendmcnt to the Manager’s Proposal.
a) The Agreement provides for bester funding of SDCERS than does the existing Manager’s
~ Proposal, if the 82.3% funding ratio mrigger point is not hit. ’ :

b) If the 82.3% funding ratio trigger point is hit, then uader two of the three interpretations
of the current Manager's Proposal higher contributions would be received from the City.

¢) Itis likely that the 82.3% trigger point will be hit by June 30, 2003, because of the way
that SDCERS? agsats are valued for the actarial valuation. )

d) The higher the City’s contributions levels, the better for the funding status of SDCERS.

€) The current drop in the market asset values has contributed substantially to the drop in
SDCERS’ funding ratio, This drop cannot be made up in full in any short period by an
actuanally determined increase’in the City’s contribution rates, but steady contribution
increases would be best. - e .

f) The sooner that the City’s contribution rale is af the full PUC rate the betier. The sooner
that the City’s contributions rate is at the full EAN rafe the better.

8) From a pure actuarial viewpoint, it would be best to hold the City to the existing

Manager's Proposal and the 82.3% trigger (particulardly if one of the fwo “high
contribution rate” interpremations of the effects of hitting thar migger were fo prevail).

SDC076279



.. Sent by: CITY OF SD RETIREMENT SPVS 819 533 4611; 08/18/04 . 2:01PM; Jetfax #689;Page 15/15

‘e N

o, ~ November 7,2002

1y From a pure actusrial viewpoint, we would prefer it if the Board did not provide a
- transition perjod to the City to reach the full PUC rate and then move to {he full EAN
rate. ‘ ‘ -

) The Board must exercise its judgment in deciding whether a transition period is needed to
ramp up contributions 1o the PUC and/or s BAN rates.

) If the Board decides that a transition period Is needed, then the transition periad chosep is
reasonable as the City will commit o contribute an additional amount each yeer starting
in July 2004; if the 82.3% accelerated funding trigger is hit the ramp up to full PUC rates
will be accelerated; the City will contribute the full PUC rate starting in July 2008; the
entire agreement will sunset on June 30, 2010; and the City and Board agree to move o
the EAN rate rapidly after that date. : :

Very truly YOUfS, .
Rick A. Roeder, EA, FSA, MAAA

CC: Connie Hiatt, Esq.
Robet Blum, Bsq.

GABRIEL, ROEDER, SMITH & COMPANY

SDC076280
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THE CITY OF SAN DIEGO, CALIFORNIA
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AT 2:00 P.M.
IN THE COUNCIL CHAMBERS - 12TH FLOOR

Table of Contents
CHRONOLOGY OF THEMEETING ... ..ttt ittt eiie i 5
ATTENDANCE DURING THE MEETING 5
ITEM-1:  ROLLCALL «.ovvvoeeeeeee i, EUTUTIITI 6
ITEM-10: INVOCATION ............ P 6
ITEM-20: PLEDGE OF ALLEGIANCE ...... ...ttt S 6
ITEM-30: M. 'Abdur-i{ahim Haméed Day. ..... e 6
ITEM-31:  Gir’sSummitDay .. .. ..o e i 7
COUNCIL COMMEN T . e e e e e 8

ITEM-50:  Approval of Ordinance amending the San Diego Municipal Code related to FY
2003 Negotiated Retirement Benefit Enhancements. ...................... 8

ITEM-51:  Approval of Ordinance amending San Diego Municipal Code related to FY 2003

Negotiated Retirement Benefits. ........... ... o il 9
*ITEM-52:  Office Space Sublease - Police Department Harbor Patrol Unit. ............ 11
*ITEM-53:  Office Space Lease - Police Department. ........... ... oo, 13

* ITEM-100: Conflict of Interest Code for the Board of Building Appeals and Advisors. .. .. 14
* ITEM-101: Conflict of Interest Code for the Centre City Development Corporation. . . .. .. 15

* ITEM-102: Conflict of Interest Code for Administration-General. . ................... 15



Minutes of Monday, November 18, 2002

Table of Contents (Continued)

* ITEM-103:
* ITEM-104:

* ITTEM-105:

* ITEM-106:
* ITEM-107:
* ITEM-108:
* ITEM-109;
* ITEM-110:
* ITEM-111:
* ITEML112:
# ITTEM-113:
* ITEM-114:
* [TEM 115:
* ITEM-116:

ITEM-117:

* ITEM-118:
* ITEM-119:
* ITEM-120:

* ITEM-121:

Page 2
Conflict of Interest Code for the Office of the City Attorney. ...... . 16
Conflict of Interest Code for the Civil Service Commission. ............... 17
Conflict of Interest Code for the Community and Economic Development
Department. .. ...ttt e e e 17
Conflict of Iﬁterest Code for Development Services Departfnent. ........... 18

Conflict of Interest Code for the Engineering & Capital Projects Department. . 19

Conflict of Interest Code for the Environmental Services Department. ....... 20
Conflict of Interest Code for Financial and Management Services. .......... 21
Conflict of Interest Code for the General Services Department. ............. 21
Conflict of Interest Code for the Governmental Relations Department. .. L 22

Conflict of Interest Code for the Horton Plaza Theatres Foundation Board. ...23

Conflict of Interest Code for the New Human Resources Department. ....... 23
Conflict of Interest Code for the Library Department. .................... 24
Conflict of v.Interest Code for the Office of the Mayor. ................... 25
Conflict of Interest Code for the Metropolitan Wastewater Department .. . ... 25

Conflict of Interest Code for the Neighborhood Code Compliance Department.

............................................................... 26
Conflict of Interest Code for the Park and Recreation Department. .......... 27
Conflict of Interest Code for the Park and Recreation Board. ......... ..... 28
Conflict of Interest Code for the New Planning Department. ............... 29

Conflict of Interest Code for the Public Facilities Financing Authority. ...... 30



Minutes of Monday, November 18, 2002

Table of Contents (Continued)

* ITEM-122:

* ITEM-123:

* ITEM-124:
* ITEM-125:
* ITEM-126:
* ITEM-127:

* ITEM-128:

* ITEM-129:
* ITEM-130:
* ITEM-131:
* ITEM-132:

* ITEM-133:

~ *ITEM-134:
* ITEM-135:
* ITEM-136:
* ITEM-137:

* ITEM-138:

* ITEM-139:

* ITEM-140:

Page3 -
Conflict of Interest Code for the Real Estate Aséets Department. ............ 30
Conflict of Interest Code for the San Diego City Employees’
Retirement System. . .........oiuitiiiiiiiiie e 31
Conflict of Inf;erest Code for the San Diego Convention Center Corporation. . . 32
Conflict of Interest Code for the San Diego Housing Commission. .......... 32
Conflict of Interest Code»for the San Diego Police Depar’cment.. ............ 33
Conflict of Interest Code for the Salary Setting Commission. .............. 34
Conflict of Interest Code for the Southeastern Economlc Development
COrporation. ... ...ttt e 35
Conflict of Interest Code for the Special Projects Department .............. 35
Conflict of Interest Code for Technology Services. ...................... 36
Conflict of Interest Code for the Transportation Department. ............... 37
Conﬂicf of Interest Code for the Water Department, Amendment No. 11. .. ... 38
Two actions related to Approval of Agreements on SDCERS Board
Indemnification & City SDCERS Employer Contributions. ................ 39
Consultant Selection - City of San Diego Annual Independent Auditor. . ..... 41
Easements for Miramar Filtration Plant Early Start Improvements. .......... 42
Vacation of a Sight Visibility Easement in Map 13760. ................... 44
Sandburg Neighborhood Park Tot Lot Improvements. .................... 45
Peﬁasquitog Creek Neighborhood Park Tot Lot Upgrade Project. ........... 46
Pipeline Rehabilitation in the ROW Phase A - Change Order #1. ........... 48

Transfer of Funds from North Park Defensible Space to Pershing
Portal and Hillcrest Streetscape Improvements. ............oovueeeeeo... 50



Minutes of Monday, November 18, 2002 Page 4
Table of Contents (Continued) '

*ITEM-141: Funding fofg Mission Valley Branch Library. ......... .. ... ... oot 51
* ITEM-142: Authorizing Suggestion Awards to City Employees. ........... SEEEERERS .. 52
* ITEM-143: Mr. Jim Bliesner Day. «............ e 53
*ITEM-144: HacemosDay. .................. R EEEETTRRRETRRRRE 54
*ITEM-145: Andrew Lee Day. .........o.oiiiniiiiiiiiiii s 54
* ITEM-146: International Toastmasters’ Day. ..o 55
ITEM-200: Two actions related to San Diego New Main Library. ................... 55
ITEM-201: ij\_@_@ actions related to the Library System Improvements Program. ........ 58
ITEM-250: Settlement;%)f the Property Damage Claim of William Anders and
' Richard Harrison. ...................... P 60
ITEM-251: Notice of Pcnding Final Map Approval - “Costa Del Sol West.” ............ 60
* ITEM-S400: Appointments to the Fiscal Year 2004 Budget Work Group. .............. 61
* ITEM-S401: Appointments and Reappointments to the International Affairs Board. .. .... 62
ITEM-S402: Two actions related to Approving the Plans and Specifications and Inviting Bids
for the Construction of West Miramar Landfill Phase II - Module D. ........ 63
ITEM-5403: Conference with Real Property Negotiator, pursuant to California
Government Code Section 54956.8 .. .. ... i e 65
* ITEM-S404: Agreement with The Lodge at Torrey Pines Partnership. .................. 66
* ITEM-S405: Second Arﬁendment to the Consultant Agreement -
Serra Mesa/Kearny Mesa Branch Library. ......... ... ... ...t 67
NON-DOCKET ITEMS: ...ttt e e e e e e e 69

ADJOURNMENT: .« o oo oo 69



Minutes of the Council of the City of San Diego
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CHRONOLOGY OF THE MEETING:

The meeting was called to order by Mayor Murphy at 2:04 p.m. The meeting was recessed by
Mayor Murphy at 3:04 p.m. for the purpose of a break. Mayor Murphy reconvened the meeting
at 3:11 p.m. with all Council Members present. The meeting was recessed by Mayor Murphy at
4:46 p.m. for the purpose of a break. Mayor Murphy reconvened the meeting at 4:53 p.m. with
all Council Members present. Mayor Murphy adjourned the meeting at 6:06 p.m. into Closed

Session at 9:00 a.m. on Tuesday, November 19, 2002, in the twelfth floor conference room to
discuss existing and anticipated litigation.

ATTENDANCE DURING THE MEETING:
M) :Ma_yor Murphy-present
(1) Council Member Peters-not present
(2) Council Member Wear-present
(3) Council Member Atkins-present
4 ‘Council Member Stevens-present
(5) Council Member Maienschein-present
(6) fCouncil Member Frye-present
(7) Council Member Madaffer-present
(8) Council Member Inzunza-present
Clerk-Abdelnour (pr)

FILE LOCATION: MINUTES
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ITEM-1: ROLL CALL
Clerk Abdelnour called the roll:

(M) Mayor Murphy-present

(1) Council Member Peters-present

(2) Council Member Wear-present

(3) Council Member Atkins-present

(4) Council Member Stevens-present

(5) Council Member Maienschein-present
(6) Council Member Frye-present

(7) Council Member Madaffer-present
(8) Council Member Inzunza-present

ITEM-10: INVOCATION

Invocation was given by Reverend Louis G. Wargo of the Kensington
Community Church.

FILE LOCATION: MINUTES

ITEM-20: PLEDGE OF ALLEGIANCE

The Pledge of Allegiance was led Assistant City Attorney Leslie Devaney.

FILE LOCATION: MINUTES

ITEM-30:  Mr. Abdur-Rahim Hameed Day.

DEPUTY MAYOR STEVENS’ RECOMMENDATION:

Adopt the following resolution:
(R-2003-5 8}2) . ADOPTED AS RESOLUTION R-297300

Commending Mr. Abdur-Rahim Hameed for his contributions and dedication to
the City of San Diego;
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Proclaiming November 18, 2002 to be “Mr. Abdur-Rahim Hameed Day” in San

~Diego.
FILE LOCATION: AGENDA
COUNCIL ACTION: (Time duration: 2:09 p.m. - 2:14 p.m.)

MOTION BY STEVENS TO ADOPT. Second by Atkins. Passed by the following vote:
Peters-yea, Wear-yea, Atkins-yea, Stevens-yea, Maienschein-yea, Frye-yea, Madaffer-yea,
Inzunza-yea, Mayor Murphy-yea.
ITEM-31:  Girl’s Summit Day.
COUNCILMEMBER MAIENSCHEIN’S RECOMMENDATION:
Adopt the following resolution:
(R~2003—41:’1) ADOPTED AS RESOLUTION R-297301

Proclaiming November 22, 2002 to be “Girl’s Summit Day” in San Diego.

SUPPORTING INFORMATION:

Various agencies, government officials and community leaders in San Diego have recognized the
importance of issues faced by girls in our city from age 10-20. These leaders have formed a
working committee to sponsor a conference to address these issues. The Girls' Issues Group
believes the state of health and well-being among the 300,000 girls ages 10-20 in San Diego
County are in need of attention. More than one in five high school girls report sexual or physical
abuse. Self-confidence and health ratings decline in high school for girls. The local Youth Risk
‘Behavior Survey conducted by the San Diego Unified School District revealed that in 2001, 14%
of girls attempted suicide. The Girl's Issues Group is hosting the Girl's Summit 2002 on
November 22, 2002 to raise awareness of girls' issues among service providers. The City of San
Diego supports Girl's Summit 2002 through obtaining a 20% discount in the cost of the San
Diego Community Concourse for the Summit.

Maienschein/Ekard
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FILE LOCATION: AGENDA
COUNCIL ACTION: (Time duration: 2:15 p.m.-2:18 p.m.)

MOTION BY MAIENSCHEIN TO ADOPT. Second by Stevens. Passed by the
following vote: Peters-yea, Wear-yea, Atkins-yea, Stevens-yea, Maienschein-yea,
Frye-yea, Madaffer-yea, Inzunza-yea, Mayor Murphy-yea.

COUNCIL COMMENT:

ITEM-CC-1:

| Deputy Mayor Stevens wished to comment that the Evans Family Inn at Torrey
Pines was being honored in San Francisco that evening as a five star Hotel that is
receiving five diamond points.

FILE LOCATION: MINUTES

COUNCIL ACTION: (Time duration: 6:02 p.m. - 6:03 p.m.)

ITEM-50:  Approval of Ordinance amending the San Diego Municipal Code related to FY
2003 Negotiated Retirement Benefit Enhancements.

CITY COUNCIL'S RECOMMENDATION:

Adopt the ordinance which was introduced on 10/21/2002 (Council voted 9-0):

(0-2003-67 Cor. Copy)‘ ADOPTED AS ORDINANCE 0-19121 (New
Series)

Amending Chapter II, Article 4 of the San Diego Municipal Code by amending
Division 2 by amending Section 24.0201; by amending Division 3 by amending
Section 24.0301; by amending Division 4 by amending Section 24.0402; by
amending Division 5 by amending Section 24.0501; by amending Division 8 by
amending Section 24.0801, and by Renumbering Section 24.0803 as Section
24.0802; by amending Division 12 by amending Sections 24.1201, 24.1202,
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24.1203 and 24.1204; by amending Division 15 by amending Section 24.1507; all
relating to the San Diego City Employees' Retirement System.

FILE LOCATION: MEET

COUNCIL ACTION: (Time duration: 2:31 p.m. - 2:53 p.m.)

MOTION BY INZUNZA TO DISPENSE WITH THE READING AND ADOPT THE
ORDINANCE. Second by Madaffer. Passed by the following vote: Peters-yea, '
Wear-yea, Atkins-yea, Stevens-yea, Maienschein-yea, Frye-nay, Madaffer-yea, Inzunza-
yea, Mayor Murphy-yea.

ITEM-51:  Approval of Ordinance amending San Diego Municipal Code related to FY 2003.
‘ Negotiated Retirement Benefits. ‘

CITY MANAGER'S RECOMMENDATION:

Introduce the follm}ving ordinance:

(0-2003-74) INTRODUCED, TO BE ADOPTED ON TUESDAY,
DECEMBER 3, 2002

Introduction of an Ordinance amending the San Diego Municipal Code by
amending Division 13 by amending Sections 24.1310 and 24.1312; by amending
Division 14 by amending Sections 24.1402, 24.1403, and 24.1404; all relating to
the San Diego City Employees’ Retirement System.

CITY MANAGER SUPPORTING INFORMATION:

As aresult of the recent contract negotiations with the Police Officers' Association, Fire Fighters
Local 145, Municipal Employees Association, and AFSCME, Local 127, the City Management
Team agreed to implement a number of revisions to the Retirement System. Ordinance
0-2003-67 was introduced at the October 21, 2002 meeting of the City Council which amends
the San Diego Municipal Code to reflect the majority of the revisions to the Retirement System

- negotiated during the FY 2003 Meet and Confer process.

* . However, Ordinance O-20.03-67 did not include the revisions to the Retirement System
(SDCERS) giving Members represented by Fire Fighters Local 145 the ability to convert Annual
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Leave accrued after July 1, 2002 to service credit in SDCERS or extend their participation in the
System's Deferred Retirement Option Plan ("DROP").

Ordinance 0-2003-67 did not include a revision to the Retirement System removing the current
prohibition against counting a purchase of service credit made pursuant to the General Provision
for Five Year Purchase of Creditable Service set forth in San Diego Municipal Code Section
24.1312 towards the ten year vesting requirement set forth in Section 141 of the San Diego City
Charter. This action will remove the prohibition and allow the purchase of creditable service to
apply towards the ten year vesting requirement.

Effective July 1, 2002, represented Members in the Local 145 bargaining unit who have not yet
entered DROP will be allowed to convert the cash equivalent of their Annual Leave accrued after
July 1, 2002 to service credit in SDCERS or extend their DROP participation period.

Represented Members in the Local 145 Bargaining Unit will no longer be able to exercise any
cash out feature of Annual Leave accrued after July 1, 2002. Represented Members in the Local
145 bargaining unit who have balances of Annual Leave accrued after July 1, 2002, will be
allowed to extend their DROP participation period beyond the five year maximum by that amount
of post July 1, 2002 Annual Leave still available and not converted to service credit prior to
entering DROP. A vote of the Retirement System Members to approve these changes in this

“ordinance affecting Member benefits will take place from November 2002 through December
2002. :

FISCAL IMPACT:

The conversion of Annual Leave to service credit in the Retirement System or extension of the
Member's DROP participation period may result in an increase to the Retirement System's
unfunded liability and a corresponding increase to the City's contribution rate over and above the
scheduled rates in the Manager's Proposal.

The amount of any increase to the System's unfunded liability and City's contribution rate will
depend upon the usage of Annual Leave accrued after July 1, 2002 that is converted to service
credit in the Retirement System or to extend the Member's DROP participation period. There is
no fiscal impact associated with the provision allowing 5 year purchase of service.
Herring/Lexin/DK

- FILE LOCATION: NONE

COUNCIL ACTION: (Time duration: 2:31 p.m. - 2:53 p.m.)
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MOTION BY INZUNZA TO INTRODUCE. Second by Madaffer. Passed by the
following vote: Peters-yea, Wear-yea, Atkins-yea, Stevens-yea, Maienschein- -yea,
Frye-nay, Madaffer-yea, Inzunza—yea, Mayor Murphy-yea.
*ITEM-52:  Office Space Sublease - Police Department Harbor Patrol Unit.
(Mission Bay Community Area. District-2.)

CITY MANAGER'S RECOMMENDATION:

Introduce the following ordinance: -

(0-2003-77) INTRODUCED, TO BE ADOPTED ON TUESDAY,
DECEMBER 3, 2002

Introduction of an Ordinance authorizing the City Manager to execute a Sublease
agreement with WESCO Sales Corp., for the sublease of approximately 1,175
square feet, at a total monthly rental rate of $1,685.95, for an initial term of five
(5) years with the option of two (2) additional three (3) year extensions;

Authorizing the City Auditor and Comptroller to expend an amount not to exceed
$15,173.55, plus applicable CAM charges, from Police Department Fund 100 for
FY2003.

NOTE: 6 votes required pursuant to Section 99 of the City Charter.

CITY MANAGER SUPPORTING INFORMATION:

The Police Department Harbor Patrol Unit provides policing enforcement for land and water at
Mission Bay Park and has been located at Hospitality Point in Mission Bay Park since March
- 1986. During this period the Harbor Patrol Unit has occupied a temporary trailer facility for
office space with portable restrooms. The Police Department has been in search of suitable office
space that also provides convenient access to Mission Bay. As a result of the redevelopment at
Dana Landing adequate office space has been located that also provides the desired water access.
The sublease space will accommodate general office for law enforcement, related community
activities and programs.
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The Police Department is proposing to sublease the space under the following terms:

TERM-Five (5) years. Commencing October 1, 2002 or upon completion of tenant
improvements, terminating September 30, 2007 or five (5) years from commencement date. -
RENT-$1.10 per square foot or $1,292.50 per month base rent. Rental rate is less than similar
commercial space in the area. The base monthly rent will be adjusted upwards on the sublease
anniversary date by two (2) percent. The monthly rent of $1,292.50, plus $393.45 that will be
paid for tenant improvements amortized over the Sublessee’s initial five-year lease term, total
$1,685.95 per month for the first year of the sublease agreement.

USE-General office for law enforcement, related community activities and programs.
SIZE-1,175 square feet. ' ’

OPTION TO EXTEND-The City has the option to extend the sublease for two additional three
(3) year periods.

FISCAL IMPACT:

$15,173.55 will be paid from Police Department Fund 100 for the FY2003.
Herring/Griffith/ DCM
Aud. Cert. 2300503.

FILE LOCATION: NONE

COUNCIL ACTION: (Time duration: 2:19 p.m. - 2:25 p.m.)

CONSENT MOTION BY MADAFFER TO INTRODUCE. Second by Maienschein.
Passed by the following vote: Peters-yea, Wear-yea, Atkins-yea, Stevens-yea,
Maienschein-yea, Frye-yea, Madaffer-yea, Inzunza-yea, Mayor Murphy-yea.
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*ITEM-53:  Office Space Lease - Police Department.
(Navajo Community Area. District-7.)

CITY MANAGER'S RECOMMENDATION:

Introduce the following ordinance:

(0-2003-78) - INTRODUCED, TO BE ADOPTED ON TUESDAY,
DECEMBER 3, 2002

Introduction of an Ordinance authorizing the City Manager to execute a lease
agreement with CTF-I Mission, LLC, for the lease of approximately 3,828 square
feet, at the initial monthly rental rate of $5,742, for a term of five (5) years;

Authorizing the City Auditor and Comptroller to expend an amount not to exceed
$57,420, from Police Department Fund 100 for FY2003.

NOTE: 6 votes required pursuant to Section 99 of the City Charter.

CITY MANAGER SUPPORTING INFORMATION:

The Police Department has been leasing space at 3033 Fifth Avenue, Suite 205, since October
1998 as general office use by the Event Development and Management Unit (EDMU - formerly
IACP). The lease terminates at their current location October 31, 2002. EDMU is seeking to co-
locate with other units from the Special Services Division of the Police Department. A larger
Space at a more central location was found at 615 1, Suite 205, and 6153, Suite 230, Fairmount
Avenue in the Mission Gorge area. The lease space will accommodate general office
administration for stadium event planning, special event planning, volunteer services, and critical
incident management.

The Police Department is proposing to lease the space under the following basic terms:

TERM-Five (5) years. Commencing September 1, 2002, terminating August 31, 2007.
RENT-$1.50 per square foot or $5,742 per month. Rental rate is less than similar commercial
space in the area. The base monthly rent will be adjusted on the lease anniversary date upwards
by $0.05 per rentable square foot. '

USE-General office administration for law enforcement,

SIZE-3,828 square feet. - ’
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No disclosure was made in the discussion of current and future City budgets either. Only in the
cover letter to the City’s CAFR, which is not included in the Official Statement, could a reader
find information about the increased Retirement Benefit Calculation factor. To readers of City
Official Statement, the admonitions and concemns of the Blue Ribbon Committee as to the need
to appreciate the impact of additional benefits grants to future City budgets went fresh and
unheeded. The City Manager’s office was intimately familiar with the negotiations and aware of
the Blue Ribbon report. ' |

X.  The Gleason Litigation

In January 2003, a class action suit was filed against the City and SDCERS relating
primarily to alleged breaches of law and fiduciary duty in connection with the negotiated
departures from actuarial funding represented by the two Manager’s proposals. Two other suits
followed, asserting additional violations relating to the City’s relationship to its retirement
system.Z%, Among the allegations were: A '

J The City violated Section 143 6f the City Charter by paying less than the
actuarially required rate to SDCERS, and less than an amount substantially equal
~ to that paid by employees; '

°. The City violated former SDMC Section 24.0801 by failing to pay the actuarially

required rate;**” and

o Certain SDCERS Board members violated the California Political Reform Act
and Section 1090 of the California Government Code by agreeing to MP2 in order
to obtain additional retirement benefits for themselves as members of the System.

No CAFR has been issued by the City after the instigation of these actions.””® The City,
however, described as follows the initial Gleason complaint (it was not a named party in the
other two actions) in the various offering documents it issued subsequent to that filing:

P8 Gleason v. San Diego City Employees’ Retirement System (San Diego County Super. Ct.) (No. GIC 803779); Gleason v. San

Diego City Employees’ Retirement System (San Diego County Super..Ct) (No. GIC 810837); and Wiseman v. Board of .
Administration of the San Diego City Employees’ Retirement System (San Diego County Super. Ct.) (No. GIC 811756).

#T That provision of the Municipal Code was amended in November 2002 to require that the City contribute to SDCERS in

accordance with the schedule provided in MP2. Previously, it stated:

Commencing July 1, 1954, the City shall contribute to the Retirement Fund in respect to members a
percentage of earnable compensation as determined by the System’s Actuary pursuant to the annual actuarial
evaluation required by Section 24.0901., ° ‘

8 It is anticipated that the 2003 CAFR will be issued following the completion of a re-audit, presently in progress, of the
City’s financial statements for that fiscal year. . .
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On January 16, 2003, a class action comiplaint (Gleason v. City of San Diego, et
al.) for declaratory relief was filed in the Superior Court against the City, the
City’s Employee’s Retirement System (SDCERS), and certain named members of
the SDCERS board of administration. The plaintiffs, former City employees who
receive City retirement benefits, allege that as a result of recent actions taken by
the defendants, the SDCERS trust fund has an unfunded accrued liability of $720
million, and that by 2009, the City will owe approximately $2.8 billion to
SDCERS, with an annual City budget expense of more than $250 million. In
addition to the declaration of their rights, plaintiffs ask for restitution to the
SDCERS trust fund, an injunction prohibiting the City from unlawfully
underﬁmding the trust fund in the future, money damages, attorney’ fees, and
other relief. **° '

'SDCERS and the City litigated the matter for over a year, then, _in August 2004, entered
into a settlement with the plaintiff class on terms that bolstered the financial stability of the
System. The settlement essentially obviated any future operation of the Manager’s proposals,

providing among other things:

° The City shall pay the full ARC (calculated under the PUC method) beginning FY

2006;°%

J The City shall pay $130 million for its FY 2005 contribution to the system; and

° The City shall provide a total of $500 million in security interests in real property _
to secure its required contributions to SDCERS through FY 2008. The security
~ interests will be released in the amount of $125 million annually through FY 2008

as the required contributions are made.

The agreement further provides that the amortization of the System’s UAAL will be reset
at June 30, 2004, based on a new 30 year period. However, after FY 2008, the City, absent an
amendment to the City Charter, must contribute to SDCERS at the rates calculated by the
SDCERS actuary and approved by the SDCERS Board. This may involve changed actuarial
assumptions or yet another, and potentially shorter, amortization period.*”"

amortization period would, at least initially, act to increase the City’s contribution rate.

29 See, e. g-» Official Statement, City of San Dzego/M TDB Authority, 2003 Lease Revenue Refunding Bonds, April 30, 2003, at
A-38.

300
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Accordingly, the City agreed to. répeal the prov1sxons of Mumcapal Code ch. 2, art. 4, div. 2, § 24.0801 that conformed the
City's contribution obhgatxons to the payment schedule contained in MP2.

We understand that a rolling 15-year amortization period i$ contemplated. A rolling amortization’ period, which is
acceptable under GASB standards, results in the employer paying a set fraction (here 1/15) of the UAAL every year. Thus
the UAAL is never exnnguxshed unless as a result of factors other than the amortization mechanism.

A shorter
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A LAW CORPORATION

February 12, 2003

Lawrence B. Grissom, Retirement Administrator
Loraine E. Chapin, Esq., General Counsel

San Diego City Employee’s Relirement System
401 B Street, Suite 400

San Diego, CA 92101

Re:

2100 SYMPHONY TOWERS

SAN DIECD, CALIFORMIA 9z101

James F. Gleason, et al. v. San Diego City Erhployees’ Retirement System, et al.

San Diego Superior Court Case No. GIC 803779
. Our File No. 07835.56570

Dear Ms. Chapin and Mr. Grissom:
1. .Ehvx agement

This letter sets forth the basis on which you will engage this law firm to represent
San Diego City Employee’s Retirement System (“SDCERS™) with respect to the
above-referenced matter. The matter involves a lawsuit brought by two retired San
Diego City employees, purportedly on behalf of an alleged class of similarly
situated San Diego City employees, against the City of San Diego, SDCERS, and
certain members of the Board of SDCERS, including Frederick Pierce, IV, John
Torres, John Casey, David Crow, Mary Vattimo, Ron Saathoff, Terri Webster,

Sharon Wilkinson, Dick Vortmann, and Ray Garnica (collectively: “the Individual

Defendants™). The lawsuit alleges the City of San Diego violated certain sections
of its charter, as well as related sections of the City of San Diego Municipal Code,
by failing and refusing to contribute actuarially appropriate amounts to SDCERS.
The lawsuit further alleges SDCERS and the Individual Defendants breached
fiduciary duties owed to the plaintiffs by adopting an improper and unauthorized
funding method. The lawsuit seeks declaratory relief, restitution from the City of
San Diego of all amounts owed to SDCERS as a result of past violations, injunctive

. relief prohibiting further unlawful underfunding, money damages for retirement

benefits which would have been paid to the purported plaintiff class but for the
alleged violations, money damages from the Indmdual Defendants for damages

-

SDCO75641
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proximately caused by their alleged breach of fiduciary duty, and removal of the
Individual Defendants from the Board of SDCERS.

2. Disclosure of Potential Conflicts of Interest

California Rule of Professional Conduct 3-310, subdivisions (B)(1) and (3)’ require
that we disclose the following information before we are engaged to represent
SDCERS in this matter:

1. Thomas F. Steinke, Esq., a member of this law firm, is a former San Diego
City Attorney, and is therefore a potential member of the plaintiff class. It is
possible that, should plaintiffs obtain some form of actual or inchoate monetary
_ relief, Mr. Steinke would share in such recovery. M. Steinke will not perform any
work on this matter. We will take all reasonable steps necessary to prevent any
information obtained by this firm from being disclosed to Mr. Steinke. ‘

2. Norman T. Seltzer, Esq., and Daniel E. Eaton, Esq., both of whom are '

members of this firm, hold positions in their individual capacities with the City of
San Diego Civil Service Commission. We understand that, from time to time,
representatives of SDCERS appear before the San Diego Civil Service
"~ Commission. We are not aware of any potentially adverse consequences that may
arise based on this information.

! California’ Rule of Professional Conduct 3-310, subdivision (A)(1), defines
“Disclosure” as “informing the client or former client of the relevant circumstances
. and of the actual and reasonably foreseeable adverse consequences to the client or
former client.”

Subdivision (B)(1) states: “A member shall not accept or continue to representation
of a client without providing written disclosure to the client where: [{] (1) The
member has a legal, business, financial, professional, or personal relationship with
a party or witness in the same matter.”

Subdivision (B)(3) states: “The member has or had a legal, business, financial,
professional, or personal relationship with another person or entity the member
knows or reasonably should know would be affected substantially by resolution of
the matter,” ) ' -

SDC075642
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3. Mike Leone, a member of this law firm, was married to SDCERS Associate
General Counsel Sheila Leone. The two have been divorced for several years and
there is no longer any financial relationship whatsoever, including, but not limited
to, spousal support, between the two. Mr. Leone will assist me in representing
SDCERS in this matter. ~

We do not undertake to represent, or render any form of legal services to, the
Individual Defendants. As we advised you in our first mecting, the Individual
Defendants should seek, and obtain, separate Iepresenta’uon for so long as they
remain defendants in this action.

3. Attorneys’ Services, Fees and Costs

It 1s difficult to predict with any reasonable degree of accuracy the nature and
extent of legal services to be performed. We therefore have not made any
commitment as to a maximum amount for fees or costs or as to the outcome of the
matter. :

SDCERS agrees to pay the usual fees charged from time to time by the persons in
our firm (other than myseif) who work on this matter. My current hourly rate is
$450. Mike Leone also will be working on this matter. Mr. Leone’s hourly rate is
$325. Other hourly rates which vary according generally to levels of experience
are as follows: Senior members of the firm, $290 to $485; Associates and Of
Counsel attorneys, $150 to $425; Paralegals, $95 to $130; Law Clerks, $150 to
$210; Word Processing, $40 to $55; and Document Control Clerks, $25 to $40.
Our hourly charges shall include time spent on the telephone, performing legal
research, conferring with persons who may have relevant information, negotiating
- for settlement, in court or in related proceedings, and performing all other services
on your behalf. If our firm adopts new usual hourly rates from time to time during
the course of our representation, later charges will be billed and payable at such
rates. No new rates will be adopted before January 1, 2004.

Independent of and in addition to the fees for legal services to be rendered on
SDCERS’ behalf, it may be necessary for our firm to incur costs and advance sums
for items such as filing fees, process service fees, deposition transcripts,
photocopying at 20¢/pg. if done in-house, expert witness’ fees, investigator’s fees,
long-distance telephone charges, facsimile transmission charges at $1/pg. plus any
long-distance telephone charges, travel expenses and other charges. We may

SDC075643
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request that SDCERS advance such costs; however, to the extent that our firm
advances such costs on its behalf, it is agreed that SDCERS will reimburse us
monthly and hold us harmless from 1iability for these costs. Certain vendors may
be billing SDCERS directly for services performed at our request. We, of course,
will 1dent1fy all such vendors to SDCERS.

4. Billing Statements and Correspondence

We will send our detailed monthly staternents addressed to San Diego City

Employees’ Retirement System, 401 B Street, Suite 400, San Diego, California

92101, Atin: Sheila Leone, Esq., indicating the current status of SDCERS’ account,
both for services rendered and for costs advanced. The statements will show the

date of each service performed, who performed it, the time expended and rate °

involved. The statements will be due and payable in full monthly upon billing.

Qur practice is to furnish our clients with copies of pleadings and/or

conespondencc and to give verbal or written status reports from time to time

concerning progress of a case. We will send all such copies and make all such

reports to Sheila Leone, unless we are requested in writing to do otherwise. We

will take instructions in this matter from Shella Leone, unless we are requested in
writing to do otherwise.

We have not required that SDCERS deposit with us an initial retainer amount. We
reserve the right to review this decision from time to time to determnine whether or

not a retainer amount for this matter is appropnate

5. Arbltratxon Provision

Concurrent with this Agreement, SDCERS agree to and enter into the Arbitration
Agreement attached as Exhibit "A," by which SDCERS and this firm agree that any
controversy, claim or disputc which ariscs from or relates to this agreement or
services rendered or to be rendered by this firm (including its attorneys and
employees) shall be determined exclusively by submission to mandatory, binding
arbitration, instead of by a lawsuit or resort to court action.

6. Potential Insurance Coverage

Although it is doubtful the claims asserted in this matter will be covered by
insurance, if SDCERS wants us to analyze the potential for such insurance

SDCO075644
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coverage, it must so advise us in writing and provide us copies of all such insurance .

policies that may be applicable. Any delay in having SDCERS’ insurance
reviewed or providing copies of such policies may cause SDCERS to lose legal
rights.

Our engagement is solely by SDCERS. Accordingly, we shall not be bound to
whatever rates or guidelines any applicable insurance carrier(s) employ. Naturally,
if we receive any funds payable to our firm from any carrier(s), we will apply them
as credits to SDCERS’ account. Nothing in this letter or our engagement is
intended to confer third-party beneficiary status on any person or entity.

7. Other Provisions

We have not been engaged to provide tax advice concerning this claim, including
without limitation the deduction of costs associated with litigation.

Naturally, once our file has been closed we will not pcrform any services on
SDCERS’ behalf concemning this matter. Thereafter, unless otherwise requested
and agreed In writing, we will not notify SDCERS of changes in the law which
may affect it or its interests with respect to this matter

No change, waiver or modification of any of the provisions of this agreement shall
be effective unless in writing and signed by our firm. This letter contains our entire
agreement concerning the services we will be performing and our compensation for
such services and costs. We have made no representations or promises other than
those expressly set forth in this agreement.

Should SDCERS ask us to render additional legal services of the same general kind
as requested in this matter, and should we agree to undertake them, and if no new
written fee agreement is entered into, the terms and conditions of tlns agreement
shall control our engagement for any such additional services. '

Moreover, we wish to advise SDCERS that it is the policy of our firm to destroy
papers in files any time after 10 years from the conclusion of a matter. If for any
reason SDCERS wishes to preserve any of the records or files from this matter,
please request them from our office well before this time period elapses.

SDCO075645
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To confirm our agreement under the terms and conditions set forth above, please
sign and return a copy of this letter to us on or before February 20, 2003.

We look forward to working with you.
Very truly yours,

SELTZER CAPLAN McMAHON VITEK -
A Law Corporation :

By: _
Reg A. Vitek, Vice President
RAV/MAL:bs
Enclosure
. APPROVED AND ACCEPTED: .SAN DIEGO CITY EMPLOYEE’S
RETIREMENT SYSTEM
Dated: , 2003 By:
Lawrence B. Grissom,
Retirement Administrator
APPROVED AND ACCEPTED: SAN DIEGO CITY EMPLOYEE’S
RETIREMENT SYSTEM
Dated: ,2003 By:

.Loraine E. Chapin, Esq.
General Counsel

SDC075646
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EXHIBIT “A”
ARBITRATION AGREEMENT

THE UNDERSIGNED AGREE THAT ANY CONTROVERSY, CLAIM OR
DISPUTE WHICH ARISES FROM OR RELATES TO THE
ENGAGEMENT OF OR SERVICES RENDERED OR TO BE RENDERED
BY SELTZER CAPLAN McMAHON VITEK (INCLUDING ITS
ATTORNEYS AND EMPLOYEES) (COLLECTIVELY “THE LAW FIRM”)
SHALL BE DETERMINED EXCLUSIVELY BY SUBMISSION TO
MANDATORY, BINDING ARBITRATION, INSTEAD OF BY A LAWSUIT
OR RESORT TO COURT ACTION. SUCH DISPUTES MAY INCLUDE,
WITHOUT LIMITATION, DISPUTES AS TO FEES, COSTS OR
PROFESSIONAL MALPRACTICE (THAT 1S, AS TO WHETHER ANY
LEGAL SERVICES RENDERED WERE UNNECESSARY OR
UNAUTHORIZED OR WERE IMPROPERLY, NEGLIGENTLY OR
INCOMPETENTLY RENDERED).

THE PARTIES TO THIS AGREEMENT, BY ENTERING INTO IT, ARE
GIVING UP THEIR CONSTITUTIONAL RIGHTS TO HAVE ANY SUCH
CONTROVERSY, CLAIM OR DISPUTE DECIDED IN A COURT OF LAW
BEFORE A JURY, AND INSTEAD ARE ACCEPTING THE USE OF
ARBITRATION. ACCORDINGLY, (“CLIENT”) OR (COLLECTIVELY,
“CLIENTS”) ARE ADVISED TO OBTAIN THE ADVICE OF
INDEPENDENT COUNSEL BEFORE ENTERING INTO THIS
AGREEMENT.

SDC075647
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ANY ARBITRATION PROCEEDING UNDER THIS AGREEMENT SHALL
BE CONDUCTED IN SAN DIEGO, CALIFORNIA, IN ACCORDANCE
WITH THE COMMERCIAL ARBITRATION RULES OF THE
AMERICAN ARBITRATION ASSOCIATION (AAA) AND GOVERNED BY
THE LAWS OF THE STATE OF CALIFORNIA PERTAINING TO
BINDING ARBITRATION. THE CLIENTS AND THE LAW FIRM SHALL
CAUSE A SINGLE ARBITRATOR TO BE SELECTED UNDER THE
AAA’s COMMERCIAL ARBITRATION RULES AND SHALL SHARE THE
ARBITRATOR’S FEES EQUALLY. THE ARBITRATOR’S DECISION
SHALL BE CONCLUSIVE, FINAL AND BINDING UPON THE PARTIES.
JUDGMENT ON THE DECISION MAY BE ENTERED IN ANY COURT

OF COMPETENT JURISDICTION. NEITHER PARTY MAY SEEK AN

-APPEAL OR-REVIEW - OF THE- ARBITRATOR’S-DECISION EXCEPT
UPON THE GROUNDS SPECIFIED IN CALIFORNIA CODE OF CIVIL
PROCEDURE SECTIONS 1285 AND FOLLOWING.

NOTICE: BY SIGNING THIS CONTRACT, THE PARTIES ARE
AGREEING TO HAVE ANY AND ALL CONTROVERSIES, CLAIMS AND

e,
111

111
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DISPUTES ARISING BETWEEN THEM DECIDED BY A NEUTRAL
ARBITRATOR AND ARE GIVING UP THEIR RIGHTS TO A JURY OR

COURT TRIAL.

SELTZER CAPLAN McMAHON
VITEK, A Law Corporation

Dated: 2—/3 ,2003

SAN DIEGO CITY EMPLOYEE’S
RETIREMENT SYSTEM

Dated: , 2003

SANDIEGO CITY EMPLOYEE’S
RETIREMENT SYSTEM

. Dated: , 2003 .

By

By:

Lawrence B. Grissom,
Retirement Administrator

By:

Loraine E. Chapin, Esq.
General Counsel

SDC075649
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bee:  Ms. Wendy Whitemore i )
. Accounting Department (w/ notations regarding additions or deletions
affecting billing, i.e. retainer, special rates, word processing fees, late
charges, etc.)

SDC075650
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From: Sheila Leone

Sent: Wednesday, February 19, 2003 8:34 AM
To: LGrissom .

Cc: i LChapin; PBarnett; RParks

Subject: Gleason

Larry, I expect an email from Seltzer Caplan today outlining what should be stated in Friday's closed session re: Gleason. I spoke with Reg Vitek this
morning. The present strategy is to stress the importance of privilege and non-waiver of privilege, with the idea that the attorneys for the City,
Retirement System and Board members will meet and decide how best to proceed. The System's answer is not due until March. Reg intends to seta
meeting with us after he meets with Rick Roeder (tomorrow) and speaks with Bob Blum. I'll forward his email. Thanks. S

LGEO0069968
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SELTZER|CAPLAN | McMAHDH]|VITEK 619,635,075

619.702.620
A LAW COR?PORATION 9.7 4 Fax

March 35, 2003
VIA HAND DELIVERY

Sheila Leone, Esq.

San Diego City Employees’
Retirement System

410 B Street, Suite 400

‘San Diego, CA 92101

Re:  SanDiego City Employees’ Retirement System, et al. adv. James F.
Gleason, et al. - Initial Litigation Evaluation and Recommendations
San Diego Superior Court Case No. GIC 803779
Our File No. 7835.56570

s

Dear Sheila:

We have now had an opportunity to conduct an initial review and evaluation of
certain documents pertaining to actions taken by the San Diego City Employees’
Retirement System (“SDCERS”), by and through its individual board members
(“the Individual Defendants”) which serve as the factual foundation of the Gleason
litigation. The categories of documents we have reviewed include:

(@) The Gleasorn complaint;

(b) Comrespondence to and from SDCERS’ fiduciary counsel regarding the
1996 City Manager’s Retirement Proposal (“the ‘96 Agreement”);

(c) Memoranda from the City of San Diego City Manager’s Office regarding
the ‘96 Agreement;

(@) Memoranda [rom the City Manager’s Office regarding the City Manager’s
May 2002 contribution reduction proposal (“the *02 Proposal”);

(e) Draft and final correspondence, and presentation materials, from SDCERS’
fiduciary counsel regarding the *02 Proposal;

() . SDCERS Staff Report regarding the *02 Proposal;
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(2) Correspondence and presentation materials prepared by SDCERS’ actuary
regarding the 02 Proposal;

(h) Minutes of the SDCERS Board of Directors meetings on September
20,2002, and November 15, 2002; ‘

) Transcripts of the SDCERS Board of Directors meetings on June 21, 2002,
~July 11,2002, and November 15, 2002;

) Agreement dated November 18, 2002, regarding Employer Contributions
between the City of San Diego and SDCERS, including related resolutions
regarding defensc and indemnity of the Individual Defendants;

&) Draft report on the Mayor’s Blue Ribbon Committee on City Finances,
dated January 15, 2003, including SDCERS staff response, and final version
of “Blue Ribbon Committee” report, dated February 1 1, 2003.

We have also interviewed SDCERS’ actuary, Rick Roeder, and spoken brefly with
its fiduciary counsel, Bob Blum, Esq. We will meet with Mr. Blum to discuss his
knowledge of the facts involved in this case on March 13, 2003. Finally, we have
performed preliminary legal research to familiarize ourselves with the law
governing SDCERS’ rights, duties and obligations regarding the conduct at issue in
the Gleason litigation. '

Based on the foregoing sources of information, as well as our informal discussions
with SDCERS staff, this letter will provide you with our initial analysis and
recommendations regarding-the defense of SDCERS in the Gleason litigation. As
you know, our engagement is limited to representation of SDCERS, and does not
include any of its board members, whether such board members are among the
class of Individual Defendants or not. Moreover, our analysis, conclusions and
recommendations are made exclusively from our perspective as litigation counsel.
While we understand the Gleason litigation implicates highly politicized issues, our
analysis does not take such factors into account, and instead focuses solely on what
we believe is the litigation strategy mostly likely to achieve the best possible result
for SDCERS. o :
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Summary of Conclusions and Recommendations

Our conclusions and recommendations, as set forth in detail in this letter, are:

1.

N

The Individual Defendants breached their fiduciary duty by adopting the
"02 Proposal in its modified form because it resulted in a lower contribution
obligation by the City, as well as an increase in vested liabilities, without
any basis for accepting the City’s contention that it would meet its increased
contribution obligations in the final years covered by the *02 Proposal. It is
unclear whether plaintiffs are asserting a breach of ﬁdumary duty by
SDCERS, as contrasted with its Board.

The Individual Defendants subordinated SDCERS’ interests to the interests
of themselves, their unions, and the City.

SDCERS Staff should recommend to the Board that it exercise its right
under the November 18, 2002 Agreement to “nullify this Agreement to the
extent required by its duties established under the California

Constitution...”

'Notwimstanding the foregoing conclusioné, SDCERS may be immune from

liability for the acts alleged in the complaint under Government Code
section 815.2. Depending on the strategy adopted after discussion between

. SDCERS and its litigation counsel, the Initial responsive pleading may be a

demurrer to the Complaint seeking dismissal of the action against SDCERS
on the grounds it is immune from liability.

In the event it is necessary to answer the Complaint in the Gleason
litigation, SDCERS should consider filing a cross-complaints against the
City of San Diego and the labor unions whose leadership voted for the *02
Proposal, alleging a conspiracy between the City and Unions to cause the
Board members to breach their fiduciary duties to SDCERS’ members and
their beneficiaries.

SDCERS should adopt a litigation strategy in the Gleason litigation
designed to cause the City to honor its contribution obligations under the
’96 Agreement. :
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Sumxﬁary and Analysis of the Facts

B. The ’96 Agreement.

In or about June 1996, the City Manager proposed an “Employer Contribution Rate
Stabilization Plan,” under which contribution rates would be calculated using the
projected unit credit (PUC) actuarial method, with specified contribution rates in
the ensuing two fiscal years of 7.08% and 7.33%. Thereafter, the contribution rate
- would increase by 0.50% each year until the contribution rate reached the rate
calculated on the basis of the entry age normal (EAN) actuarial method.
Significantly, the City Manager’s proposal specified:

“In the event that the funded ratio of the System falls to a level
{0% below the funded ratio calculated at the June 30, 1996

actuarial valvation...the City-paid rate will be increased on July 1

of the year following the date of the actuarial valuation in which

the shortfal] in funded ratio is calculated. The increase in the City-

paid rate will be the amount determined by the actuary necessary

to restore a funded ratio no more than the level that is 10% below

the funded ratio calculated at the June 30, 1996 actuarial

valuation.”

The City Manager’s stated reason for presenting the “Rate Stabilization Plan” was
the unanticipated fluctuations in the Employer’s Contribution Rate under the
projected unit credit actuarial method adopted by the City in 1992. Thus, all parties
knew the City Manager’s proposal was intended to effect changes to the retirement
system for the benefit of the City.

The question of whether the Board would be discharging its fiduciary duties in
adopting the '96 Agreement was submitted to fiduciary counsel for an opinion.
Counsel noted that nothing in the proposal “changes the Board’s discretion to
adjust the actuarial assumptions on which the System is based as needed in order to
insure the Jong term funding integrity of the System.” Counsel concluded:

“Provided the City-paid rate in the [Plan} is not less than an
amount substantially equal to that required of employees for
normal retirement allowances as certified by the actuary, the Board -
will be acting within the discretion granted to the Board to
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administer the System and discharging its fiduciary duties set forth
in Article XVI, Sec. 17 of the California Constitution.”

In response to questions from members of the Board, fiduciary counsel issued a
second opinion addressing the System’s duties under Claypool v. Wilson (1992) 4
Cal. App.4™ 646, and related cases, to ensure that the modification of vested
pension rights which would result from adoption of the City Manager’s proposal
were “offset” by an “increase in benefits and other advantages granted to the
beneficiaries” of the System. Counsel noted that other aspects of the City
Manager’s proposal conferred increased benefits on the System’s members. This,
combined with the conclusion that “stabilization of employer contribution rates is
directly related to the functioning and integrity of the system;, led counsel to
conclude the Board was acting in a manner consistent with its dutics under
Claypool.

In 1ts second opinion letter, fiduciary counsel addressed two additional issues raised
by Board members, which remain relevant to the current litigation. First, counsel
noted the Board is held to the standard of professional bankers and bank investment
advisors, and therefore has “a duty to determine the financial viability of the City
before it approves contribution payments at a level less than that recommended by
the actuary.” Failure to carry out this duty, counsel noted, would be a breach of
fiduciary duty. After reviewing the available information, counsel concluded a
process existed through which the Board could satisfy itself of the City’s financial
viability.

Next, counsel noted that, because “the Board has no authority to determine benefits
or to make benefit changes,” it “should not engage in negotiations for benefit
changes or increases.” Nonetheless, certain Board members inquired as to whether
the “real conflict” presented by Board members voting on proposals which would
confer financial benefits on themselves would prevent those Board members from
voting on the proposal. Fiduciary counsel noted that the City Manager’s proposal
made adoption of increased benefits contingent on approval of reduction of the
City’s funding obligation. However, counsel noted the drafters of the City Charter
through which SDCERS was established “were aware of possible conflicts of
interest inherent in the appointment of those [financially interested] members of the
Board” Under these circumstances, counsel opined, the “bare potential for a
conflict of interest does not categorically bar a fiduciary from functioning as a
trustee.” On this basis, counsel concluded:
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“[IJt is our opinion that those Board members who voted in favor
of the proposal solely in the interest of, and for the exclusive
purposes of providing benefits to participants and their
beneficiaries, minimizing employer contributions thereto, and
defraying reasonable expenses of administering the system, did not
have a conflict of interest sufficient to bar him or her from
functioning as a trustee.”

According to Mr. Roeder, the performance of relevant financial markets during the
1996 through 2000 time frame caused the funding ratio to far exceed the “trigger”
established by adoption of the *96 Agreement. Mr. Roeder noted it was generally
accepted that the funding ratio trigger was 82.3%, but because the funding ratio
never approached that level, certain potential ambiguities in the 96 Agreement

were never resolved.

C. The 2002 City Manager’s Proposal.

On June 10, 2002, the City Manager, on behalf of the Mayor and City Counci,

requested that SDCERS approve an amendment to the 296 Agreement as follows:

“The floor for the actuarial funded ratio of SDCERS will be
established at 73%.

The City will pay contributions at the ‘agreed to’ rates for FY94
through FY07 as contained in the Manager’s Proposal. If the
actuarial funded ratio falls below the floor in any year, the City
will increase its contribution rate on July 1 of the following year
by an amount equal to one-fifth of the amount necessary to reach
the full actuarial rate. The City will pay this increased amount for
each of the subsequent for years in order to achieve the full
actuarial rate over a five year period.”

The City Manager identified as the basis for the proposed amendment several
“unprecedented events” during the preceding two years, including 9/11, “the
collapse of the dot com industry,” the “overall fall in the investment market,” the
“specific loss of revenues in the San Diego economy, and the anticipated raid on

local revenucs by the State of California.”
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During the following week, SDCERS requested an opinion from its current
fiduciary counsel, Bob Blum, Esq., as to whether adoption of the City Manager’s
proposal was consistent with the Board’s fiduciary duties. In an vnsigned drafi
opinion letter dated June 12, 2002, Mr. Blum summarized the circumstances which
led to the City Manager’s proposal, including: the total of contributions by the City
and members to SDCERS was insufficient to cover the normal cost and interest on
past service cost computed at the actuarial funding rate; from July 1996 to June
2002, the difference between actual City contributions and actuarially calculated
contributions totaled approximately $90 million; and, “it is estimated that as of
June 30, 2002, SDCERS funding ratio will be close to 82.3%.”

Mr. Blum noted that since the '96 Agreement was executed, the law goveming
employees’ interests in their retirement system had been “substantially
strengthened,” thus limiting the ability of employers to alter contribution
obligations in a manner that affected vested benefits. Moreover, Mr. Blum noted
that the ability to “mitigate” funding reductions through provision of “comperable
new benefits” was “not governing with respect to the Board’s responsibility to act
prudently. If it were governing then each time thal employer persuaded a Board to
reduce contributions, it could avoid challenges by increasing benefits. That would
not pass elementary actuarial requirements.” Significantly, Mr. Blum noted that
‘one of the questions left unanswered by the City Manager’s proposal was the
means by which the City would fund its contribution obligation under the proposed
modification to the *96 Agreement.

After more than a dozen pages of analysis, counsel concluded:

“Under the facts as we understand them, and for the reasons
discussed above, it is our opinion that there is a material risk that
if the Board were o agree to the proposed amendment to the
Manager’s Proposal in its current form, and if this decision were
challenged in court, a court would hold that the decision was not a
proper exercise of the Board's fiduciary responsibilities based
upon the fucts before the Bourd and the actuaries [sic] opinion to
the contrary. A court would look at whether the Board had
substantial evidence to support the proprety of its actions and
there is a malerial risk that a court would find such evidence

lacking.” (Emphasis added.)
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Also on June 12, 2002, SDCERS” actuary, Rick Roeder, made a presentation to the
Board which was highly critical of the 02 Proposal. Among the most important
points Mr. Roeder made were the fundamental inconsistency, from SDCERS’ point
of view, between the “enhanced benefits” aspect of the proposal, and the
“contribution relief” aspect of the proposal. Mr. Roeder also laid out the following
facts, which he felt were relevant to the Board’s decision:

(a) SDCERS’ role should be largely independent of the setting of
existing or potential benefit levels;

(b) Existing benefits for City employees were not below average
compared to other state and national public systems;

(¢) SDCERS is one of the few retirement systems to use PUC
funding, and on that basis has one of the lowest funded ratios in
California; moreover the existing funded ratio is at its lowest point
since the 1980’s; and

(d) The gap between the computed .PUC actuarial rate and the
city contribution rate has been increasing since implementation of
the "96 proposal.

Mr. Roeder also noted several mitigating factors. Foremost among them, it
appears, was that SDCERS would “be able to make benefit payments over the next
10-15 years regardless of the decision made to grant potential additional funding
relief”

In his presentation to the Board, Mr: Roeder stated, “What the City proposes is
outside the norm for generally accepted actuarial funded policies,” a circumstance
which he felt “place[d] an added burden in our view as trustees to exercise our
fiduciary responsibility appropriately.” Mr. Roeder stated that if the Board was
“willing to accept this version of the manager’s proposal, I want everyone here to
be totally cognizant of the fact that the way I understand the current version is it
will [be] possible for the funded ratio to go below 75 percent and possibly
significantly below.” Finally, Mr. Roeder made clear he was more comfortable
with the initial manager’s proposal because of the “hard floor” of 82.3%

Transcripts of the June 2002 hearing indicate a difference of opinion existed-among

both Board members and Staff regarding the proper interpretation of the ’96
Agreement’s “catch-up” provisions; particularly, whether the entire underfunded
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amount came due in the immediately following year, or whether some longer term
applied. Mr. Blum, along with Mr. Roeder, noted that under reasonably anticipated
circumstances, a one-year catch-up provision would require the City to contribute
approximately $75 million in FY03, if the funded ratio fell below 82.3%, as it was
expected to do. '

On June 18, 2002, the City Manager issued a memorandum to SDCERS purporting
to respond to concemns raised by Mr. Blum in his June 12 draft correspondence.
There appears to have been no attempt to respond to Mr. Roeder’s concems as
expressed in his presentation. Significantly, despite Mr. Roeder’s concerns over
“dropping the hard floor” from 82.3% to 75%, the City Manager’s memorandum
left that provision unchanged. Additionally, the City Manager responded to Mr.
Blum’s concern regarding “funding status and anticipated earnings” over the later
stages of the *02 Proposal’s life by stating:

“This is a very broad question which includes the work initiated by
the Mayor’s Blue Ribbon Commitice on City Finances, the
SDCERS  subcommittee 6n surplus eamings and contingent
benefits, and the need to develop a long term funding policy. It is
recommended that a plan and schedule be developed to complete
this policy work.” :

The only substantive modification to the original proposal was an increase in the
City’s “agreed contribution rate” from 0.50% to 1.00% effective July 1, 2004. This
proposal is, at the very least, puzzling in light of the City Manager’s non-response
to- Mr. Blum’s questions concerning financing, and the City’s purported
justification for seeking contribution reduction in the first place, i.e, that it .
expected the State to “raid” City revenue sources beginning in 2004, thus
worsening its short-term financial outlook. :

On July 3, 2002, the City Manager provided SDCERS with another memorandum
“clarifying” the terms of the proposal, as well as responding to concerns by Board
members. Significantly, the City Manager’s “clarification” made clear that the City
had agreed to increased benefits for its employees during labor negotiations,
“contingent” upon SDCERS accepting a reduction of its contribution obligation;
yet in response to a Board member’s question as to why SDCERS was placed in the
middle of labor negotiations, the City Manager denied such a thing had occurred.
Also significant was the City Manager's response to the Board’s question of “why
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we should assume the City will find it easier to pay much higher pension costs in
the future:” ‘

“It will not be easier nor desirous, just necessary.”

No further information was provided as to how the City would meet the
contribution obligation outlined in its proposal.

On July 11, 2002, another Board meeting was held at which SDCERS’ fiduciary
counsel provided an analysis of the effect of the “changes” the City offered in an
effort to gain acceptance of the ‘02 Proposal. Mr. Roeder made clear at the July 11
meeting that the 82.3% trigger would be hit in June 2003. Thereafter, the Board
devoted its discussion to the difference in funding obligations between competing
interpretations of the ‘96 Agreement and the ‘02 Proposal. After lengthy and
detailed discussions, Mr. Saathoff proposed that the 75% trigger in the ‘02 Proposal
be replaced with the existing 82.3% trigger. Additionally, the modified proposal
would incorporate the provision in the original “02 Proposal giving the City five
years after the trigger was hit to “reach the full actuarial rate.”

In the final minutes of what was a very long meeting, before a vote was taken, the -
Board asked both Mr. Roeder and Mr. Blum whether adopting the proposal was “a
prudent exercise of our responsibility.” Mr. Roeder appears to have responded that
the final version of the proposal fell somewhere between the ‘96 Agreement and
the original “02 Proposal. Mr. Blum stated it was difficult to give “an on-the-fly
opinion,” before concluding:

“I can tell you it’s a lot €asier to give an opinion that you would
not be at matenial nisk. Exactly how far that opinion can go,
exactly what the words are, that's a little difficult to tell you
because we don't have the facts.”

A vote was. taken immediately thereafter, in which the rnodlﬁed ‘02 Proposal
passed 8 to 2, with one abstention.

On November 5, 2002, Mr. Roeder provided certain written “statements in regard

to the amendment to the Manager's Proposal.” From the perspective of the current
litigation, the most significant statements Mr. Roeder made were:

SDC0766893



SELTZER|CAPLAN [McMAHON|VITER

Sheila Leone, Esq.

Our File No. 7835.56570
March 5,-2003

Page 11

“(c) Itis likely that the 82.3% trigger point will be hit by June 30, 2003,...”

“(d) The higher the City's contribution levels, the better the
funding status of SDCERS...” .

“(g) From a pure actuarial viewpoint, it would be best to hold the
City to the existing Manager's Proposal and the 82.3% trigger
(particularly if one of the two ‘high contribution rate’
interpretations of the effects of hitting the trigger were to prevail).”

Mr. Roeder’s letter did not include any statement to the effect that adoption of the
modified ‘02 Proposal conformed to generally accepted actuarial principles, or that
it was a prudent exercise of the Board's fiduciary responsibility.

On November 15, 2002, Mr. Blum reported to the Board on the results of his
negotiation with City representatives on the provisions of the Memorandum of
Understanding that set forth the final terms of the modified ‘02 Proposal. The
Board discussion centered on assumptions underlying the exemplar calculations in
the Memorandum of Understanding. Additionally, the first mention was made of
“indemnification” of the Board by the City from unspecified consequerices of
adopting the modified *02 Proposal. Transcripts of the hearing indicate the
discussion became extremely contentious and acrimonious. It appears from both
the minutes and transcript that the Board concluded Mr. Blum essentially supported
adoption of the MOU because the Board had engaged in prolonged and difficult
evaluation of the proposal before adopting it. However, al least one Board member
acknowledged that Mr. Roeder was “hesitant” to endorse the proposal. Mr. Roeder
confirmed this interpretation of his feelings, stating that he felt it was
“Inappropriate” and placed the Board in “a no-win situation” of evaluating a
contribution relief proposal that was linked to enhanced benefits for members.
Nonetheless, the Board voted to adopt the MOU. ‘

On November 18, 2002, Mr. Blum provided SDCERS with a signed opinion letter,
containing an extensive, albeit retrospective, summary and analysis of the Board’s
decision to approve the modified ‘02 Proposal. Mr. Blum summarized the Board’s
decision as follows:

“In essence, the Board decided to trade potential controversy over

the meaning of the current Manager’s Proposal and the possibility
of receiving substantially higher contributions from the City if the
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82.53% trigger is met in exchange for materially higher
contributions if the trigger is not hit, lower contributions in the first
five years if the trigger is hit, a date certain when the full PUC rate
is contributed, and agreement on rapid movement to EAN starting
at the end of the transition period.” '

Despite Mr. Roeder’s multiple criticisms of the *02 Proposal (see page 11), Mr.
Blum's only mention of Mr. Roeder’s analysis was that the “transition period of
moving the City to full PUC rates and then to EAN rates is reasonable based on the
terms of the Agreement.” Mr. Blum’s reference to this limited aspect of Mr,
Roeder’s overall conclusion is puzzling, since Mr. Roeder explicitly stated that
“from a purely actuarial viewpoint,” he preferred there be no transition period.

On November 18, 2002, SDCERS executed the Agreement adopting the modified
‘02 Proposal.  Significantly, the recitals included a statement that SDCERS
recognized that “under current fiscal circumstances, undue hardship would be
imposed on the City if the Board were to require that the City immediately increase
its contributions to the full projected unit credit rate calculated by SDCERS’
actuary.” Also significant was a previously little-discussed provision allowing the
Board to “nullify this Agreement to the extent required by its duties established
under the California Constitution and no one shall have any liability for losses or
-costs on account of such action.”

On the same date, SDCERS and the City executed an indemnity agreement, which
provided “the City shall defend, indemnify and hold harmless all past, present and
future members of the Retirement Board against all expenses, judgments,
settlements, liability and other amounts actually and reasonably ncurred by them in
connection with any claim or lawsuit arising from any act or omission in the scope
of the performance of their duties as Board Members under the Charter.”
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Summary of the Litigation

D. The Complaint.

The Gleason litigation was filed by attorney Michael Conger on January 16, 2003.
Plaintiffs are by two retired San Diego City employees, purportedly acting on
behalf of an alleged class of similarly situated retired San Diego City employees.
Defendants are the City of San Diego, SDCERS, and certain members of the Board
of SDCERS, including Frederick Pierce, I'V, John Torres, John Casey, David Crow,
Mary Vattimo, Ron Saathoff, Terri Webster, Sharon Wilkinson, Dick Vortmann,
and Ray Garnica (collectively: “the Individual Defendants™).

The lawsuit alleges the City of San Diego violated certain sections of its Charter, as
well as related sections of the City of San Diego Municipal Code, by failing and
refusing to contribute actuarially appropriate amounts to SDCERS. Specifically,
the lawsuit alleges “[t]he funding method adopted by CERS [sic] and the individual
defendants is not one of the six approved funding methods permittcd under the
rules set forth by the Governmental Accounting Standards Board.” The allegations
focus primarily on the City’s alleged violation of the cited provisions of its Charter
and Municipal Code by failing to contribute funds to SDCERS according to the
terms of the 96 Agrecment, and thereafter obtaining a greater reduction of its
contribution obligation through the adoption of the *02 Proposal.

The lawsuit seeks declaratory relief in the form of a judgment that the City violated
the terms of its Charter and relevant provisions of its Municipal Code, and that
SDCERS’ Board and the Individual Defendants breached fiduciary duties owed to
the plaintiff class. The lawsuit also seeks restitution from the City of San Diego of
~all amounts owed to SDCERS as a result of past violations (an amount estimated in
the hundreds of millions of dollars), injunctive relief prohibiting further unlawful
underfunding, money damages for retirement benefits which would have been paid
to the purported plaintiff class but for the alleged violations, money damages from
the Individual Defendants for damages proximately caused by their alleged breach .
of fiduciary duty, and removal of the Individual Defendants from the Board of

SDCERS.

E. SDCERS Proposed Response to the Complaint.

The complaint makes clear that both the Individual Defendants, as members of the
SDCERS Board, acted in their official capacity when they entered into the
Agreement which is the subject of the Gleason litigation. For this reason, we think
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that both the Individual Defendants, and SDCERS, may be immune from liability
for the conduct at issue in the complaint, pursuant to Government Code sections
820.2, 821, and 815.2, respectively. We are presently researching whether any
exceptions exist to these immunity statutes based on the nature of the alleged
misconduct. If no such exceptions exist, it may be appropriate to demur to the
complaint.

Before making this decision, however, consideration should be given to whether it
1s in SDCERS’ best interests to extricate itself from the litigation at this early stage.
While this may seem on its face to be counterintuitive, the underlying reasoning is
as follows.  The plaintiffs’ objective is primarily to obtain funds from the City,
both in the form of past contributions which were “‘wrongfully withheld,” and
increased future contributions. To the extent the complaint could achieve this form
of relief, SDCERS would benefit. If SDCERS were to extricate itself from the
litigation at the pleading stage, it would lose its status as a party, and its ability to
affect the outcome of the litigation, which likely will be accomplished through the
mediation process. Of course, the litigation would proceed against the City;
therefore, the potential benefit to SDCERS from a judgment in favor of the
plaintiffs would not disappear should SDCERS successfully demur to the
complaint. Nonetheless, as you are aware, not being present at the “mediation
table” with the City can have serious adverse consequences for SDCERS.

By electing not to demur to the complaint, SDCERS would not lose its ability to
raise the immunity statutes as a defense. Such statutes can be pleaded as
affirmative defenses in an answer, and thereafter be used as the basis for a motion
for summary judgment which could be filed in the event early mediation proved’
unsuccessful. We intend to discuss this strategic decision with you in further detail
once you have had an opportunity to review this letter.

F.  Post-Demurrer Litigation Analysis

While we believe a reasonable probability exists that this matter could be dismissed
as to SDCERS at the pleading or summary judgment stage, it nonetheless is
necessary to advise you of our opinions as they relate to issues likely to arise in the
post-pleading phase, should the case advance that far.

In the event the Court concludes SDCERS is not immune from liability, it will be

necessary to answer the complaint and proceed with discovery. At the time the
answer is filed, however, consideration should be given to filing a cross-complaint
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alleging conspiracy between the City and Unions to cause SDCERS’ Board
members to breach their fiduciary duties to its members and their beneficiaries.
While this may seem antithetical to SDCERS’ custom and practice in its dealings
with the City, it highlights the significantly different circumstances forced on
SDCERS by the filing of the Gleason litigation.

As we advised in the preceding section, SDCERS' interests arguably are aligned
with plaintiffs’ interests, at least to the extent that increased contributions by the
City would benefit SDCERS. However, although SDCERS’ interests are aligned
with plaintiffs’, its status as a defendant does not allow it to control the manner in
which claims for such relief are prosecuted. For example, plaintiff counsel could
settle with the City on the basis of ill-defined promises of future' remedial action,
combined with a large amount of attorney’s fees for procuring such “relief.” Under
such circumstances, SDCERS would gain none of the advantage from the litigation '
to which it is arguably entitled. Filing a cross-complaint would confer standing on
SDCERS to control the manner in which relief is sought, and potentially granted,
"rather than relying on plaintiffs to obtain all appropriate relief.

A cross-complaint against the City and Unions would be based on information that
indicates certain union representatives obtained benefits for themselves and co-
mermbers of their union as part of the negotiation process over adoption of the
modified *02 Manager’s Proposal. 1f proven, this would support the conclusion
that these individuals breached their fiduciary duty to SDCERS by approving a
plan which included enhanced short-term benefits for themselves, while at the same
time allowing the City to reduce its contribution to SDCERS.

Our recommendation in this regard also results in part from our conclusion that
SDCERS Board members breached their fiduciary duty by execuling the
November 18, 2002 Agreement. As you are well aware, the California Constitution
requires SDCERS Board members must discharge their duties for the exclusive
purpose of providing benefits to participants and their beneficiarics, while also
minimizing employer contributions and defraying reasonable expenses of
administering the system. However, where these objectives conilict, the duty to
participants and beneficiaries takes precedence over any other duty. Based on our
analysis of the available information, we believe a trier of fact would conclude that
the only party to the November 18 Agreement that obtained any benefit therefrom
was the City, in the form of long-term contribution relief. All available actuarial
analyses show SDCERS will receive substantially less money under any version of
the *02 Manager’s Proposal, when compared to the *96 proposal. Parenthetically,
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we believe the justification for adopting the ’02 Proposal based on avoiding
“uncertainty” over the terms of the *96 Agreement is insufficient to justify adoption
of the '02 Proposal. Regardless of which interpretation was applied to the '96
Agreement, 1f SDCERS stood to gain between $25 and $75 million based on what
its actuary and fiduciary thought was a reasonable interpretation of the 96
Agreement, it is difficult to accept the proposition that an “advantage” was gained
by agreeing to a proposal that not only abandoned the arguable right to a $25 to $75
million contribution, but locked in a significant reduction in contributions over the
following 8 years.

In-addition to agreeing to a reduction in the City’s contributions, SDCERS Board
members accepted the November 18 agreement knowing its acceptance was a
- prerequisite to the City’s agreement to pay increased benefits to certain of its
unions. Thus, the Board agreed to a proposal that not only increased the vested
benefits for which it was or would become liable, but at the same time impaired
SDCERS ability to meet those obligations by accepting a reduced contribution
obligation by the City.

Further on this issue, there appears to have been only limited inquiry into the means
by which the City would ramp up its contributions over the term of the
November 18 Agreement to meet the “agreed” conuibution rate by 2009. The
record shows the City sought contribution relief because of the near-certainty that
the 82.3% funding ratio trigger would be hit by June 2003. Moreover, the City
provided further justification for the requested contribution relief in the form of
staternents to the effect that its revenue in 2004 would be even less than in 2003, by
virtue of the State “raiding” the City’s revenue sources to pay for its own budget
deficit. As SDCERS’ fiduciary advised it when the 96 Agreement was adopted,
the Board members are held to the standard of a professional banker, and must
evaluate the financial condition of the City, before agreeing to grant it what
amounts to debt relief. Yet here, the City offered no information to support its
contention that it would somehow be able to contribute more to SDCERS between
2005 and 2009 than it ever had in the past, and thus reach the actuarially calculated -

contribution rate by 2009.

We anticipate that regardless of whether SDCERS prevails at the pleading or
dispositive motion stage, and thus is no longer a party to the litigation, the
foregoing facts nonetheless will come out in discovery. Our review of the record
leads us to conclude little, if any, evidence exists that Mr. Roeder provided the
necessary actuarial support for the Board’s adoption of the '02 Proposal. Our
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interview with Mr. Roeder confirmed this conclusion. We anticipate that when
plaintiffs depose Mr. Roeder, he will testify that the November 18 Agreement was
not based on actuarially sound conclusions, and that it will result in substantially
lower contributions by the City to SDCERS than would have resulted had the *96
Agreement remained effective. .

We have not vet had an opportunity to interview Mr. Blum and Ms. Hiati.
Therefore, we have not been able to ascertain what substantive changes to the
initial 02 Proposal convinced them to change their draft opinion, which stated
adoption of the ’02 Proposal would be a breach of SDCERS Board members’
fiduciary duty, to their November 18 opinion, which appears to support the Board’s
decision. The absence of clear and specific facts supporting this turnabout leads us
to conclude Mr. Blum's final opinion letter may be insufficient to protect SDCERS
Board members from a finding that they breached their fiduciary duty.

Conclusion and Recommendations

The record we have reviewed clearly shows SDCERS was backed into a corner by
the City, which agreed to provide enhanced benefits to its union members, and
thereafter sought to “pay” for these benefits through reduction of its contributions
to SDCERS. The City’'s enhanced benefits proposal to its unions was expressly
contingent on SDCERS’ agreement to reduction in the City’s contributions. In
essence, the City and unions forced SDCERS into precisely the circumstance its
fiduciary counsel and actuary considered highly improper: linking benefit .
enhancement with contribution relief. Furthermore, the inherent and recognized
conflict under which certain SDCERS Board members operate appears to have
been exacerbated by the inclusion of additional benefits for those Board members

during the negotiation process.

To avoid a continuation of this inherent conflict during our representation of
SDCERS in the Gleason litigation, we recommend SDCERS form a litigation
committee to direct its defense of this litigation. Our review of SDCERS’ Charter
indicates it cannot act without a quorum of its Board. In light of the fact the
majority of its Board are Individual Defendants, and are separately represented, the
composition of the litigation committee is a difficult question, and lacks clear
precedent. Nonetheless, we believe the committee should be comprised of the
Board president, at least one senior Staff member and Staff counsel, and Board
members who have the fewest possible ties to either the City or the unions. This
would allow a relatively “disinterested” litication committee to make
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recommendations to the Board on important decisions to be made in defending
against the Gleason litigation. In this manner, the influence of “interested” (and
potentially conflicted) parties would be at least minimized, thus increasing
SDCERS’ ability to defend this action in a manner consistent with its
Constitutional mandate.

If the “litigation committee” format proves unworkable, SDCERS may be able to
adopt a course of action similar to that used by corporations defending against

" derivative lawsuits in which a quorum of disinterested directors cannot be
assembled. In such circumstances, the corporation will sometimes hire a “litigation
representative” whom it empowers to act on its behalf in directing and controlling
the litigation. We have not yet researched whether SDCERS’ rules of govemance
would permit it to designate an independent third party as its litigation
representative in this action, but would be happy to do so if you so choose.
Potential candidates for such a position would include retired judges such as Hon.
Lawrence Irving, or Hon. Howard Wiener, or other individuals with an outstanding
reputation for ethical conduct and business judgment.

In light of our conclusion that SDCERS Board members breached their fiduciary
duty to its members and their beneficiaries by executing the November 18
Agreement, we believe it should adopt a litigation strategy designed to obtain an
increased contribution obligation from the City. The first step in this process
would be to exercise its right under the November 18 Agreement to “nullify” the
Agreement. Thereafter, SDCERS should work with its actuary to produce a
defined contribution schedule which meets SDCERS’ obligations to its members
and their beneficiaries in a manner consistent with other public agencies in this
State. This actuarial calculation should then be used as the basis to obtain a new
contribution agreement from the City in the context of mediation proceedings in
this litigation.

We believe mediation is appropriate in this matter both because it would avoid a
finding that SDCERS Board members breached their fiduciary duty to its members,
as well as because we believe this will not be the last lawsuit Mr. Conger files as a
result of the November 18 Agreement. As members of Staff have made clear to us,
SDCERS has sufficient funds to meet its current obligations to the class of retirees.
‘What Mr. Conger appears to not yet appreciate is that the November 18 Agreement
compromised the interests of future SDCERS members much more than those of
existing members. That is, from Mr. Conger’s perspective, he has the “right”
Jawsuit, but the wrong plaintiff class. We suspect this fact will not be lost on Mr.
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Conger forever. In the meantime, the defendants enjoy a small strategic advantage
in developing a strategy that would eliminate the potential for a second lawsuit on
these facts while plaintiff counsel remains apparently unaware of the possibility of
such a lawsuit. Developing a litigation strategy, as outlined above, that incentivizes
the City to cooperate in reaching that goal is therefore of ‘paramount importance.

As everyone is well aware, this is an extremely complicated matter, with
ramifications reaching far beyond the limited scope of the Gleason litigation itself,
We recognize that our analysis and recommendations may be inconsistent with
SDCERS’ political objectives, and we cannot offer any guidance on how to
reconcile the two. Nonetheless, having been forced into litigation over what was
originally a political and legislative issue, SDCERS must now formulate a
 litigation-based strategy for dealing with its current circumstances. After reviewing
this letter, we would appreciate an opportunity to meet with appropriate SDCERS
representatives to discuss this issue further. ’

Thank you for your attention to this matter. We look forward to hearing from you.

Very truly yours,

Reg A. Vitek
Seltzer Caplan McMahon Vitek
A Law Corporation

MAL/RAV:bs
cc: Michael A. Leone, Esq.
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From: leone

Sent: Friday, March 07, 2003 8:51 AM

To: “’sleone@sandiego.gov"' <sleone@sandiego.gov>

Cc: "Vitek; Reg" <vitek@somv.com>; "Saler; Beth" <Saler@scmv.com>
Subject: Gleason Update.

Attachments: Mime.822
Sheila:

I spoke to Mike Conger, who agreed we should all g0 in an see Judge Hayes on
the 11th to discuss conflict issues and agreed on a deadline for resolving
them and getting responsive pleadings on file. He said he will not attempt

. o take a default against SDCERS in the meantime. I will forward you a copy
of all party's ex parte papers later today.

Conger advised he intends to move for summary adjudication of hjs first
cause of action against the City as soon as possible. He appcars focused on
the idea that the City's charter precluded it from seeking the forms of
contribution relief it sought in both '96 and '02. He said that regardless

of whether he gets a hearing date at the ex parte next Tuesday, he wil]

serve everyone with his papers because he wants us all to know how strong he
feels his position is on the basic issue framed by his pleadings. My sense
ishe is (aking a very academic, statuiebased, approach (o this case, and

does not yet realize the "tort potential” of this case. T think that will

change once he starts deposing Board members and witnesscs.

Conger also advised that he does not feel his position is entirely

adversarial (o ours in the sense (hat recovery of money from the City
benefits SDCERS. T told him [ agreed with him in principle, but because we
do not yet have a person or committee to dircet us in this litigation, 1

could not make any representations regarding our litigation Strategy.

Conger also told me what he wans is for the Board to exercise the
"nullification” clause in the November 18, 2002 Agreement. While I made no
Tesponsive comment, I told him it was clear to us his primary target is the

City.

Finally, Conger mentioned that he has videotape of at least the November 15
hearing, if not all of them. Is there any way we can get our hands on
copies of such videotapes?

We will update you after the hearing on Tuesday. In the meantime, if you
have any questions or comments, please [eel free (o contact me.

Regards,

Mike Leone

Seltzer Caplan McMahon Vitek
2100 Symphony Towers

750 B Street.

3/11/2005
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From: Sheila Leone

Sent: Monday, March 24, 2003 1:14 PM
To: LChapin

Cc: RParks

Subject: ) Blum Meeting. Do Not Forward
Lori,

The meeting with Connie and Bob was notable for many reasons (not all of which are discussed here) but nothing is more shocking than Connie and

" Bob's individual statements that Larry called each of them and told them SCMV was looking to sue them for malpractice. Needless to say, his call was
damaging to the System because it made Connie and Bob much more careful. Iam simply at my wits end. How many ways can I say, "don't discuss
this" with anyone? Reg feels Larry is "playing both sides of the fence” and is concerned. Idon't have "client control" so perhaps Reg should meet
privately with Larry. I cannot understand why Larry did this. I's a real betrayal of the System. .

Bob was shown Ron's "presidential leave" benefit. He called it "absolutely breathtaking”, said he had no knowledge of it and concluded the existence
of the benefit could invalidate the entire manager’s proposal. This, obviously, is huge, :

Bob was apparently very candid thatvapproval of the benefits was "absolutely tied" to the Board's vote on the manager's proposal. He said that his
June letter (against the deal) was written because Larry told him to "kill the Manager's Proposal.” For whatever reason, Larry changed his mind.
Then, according to Blum, there was enormous pressure to *make it happen.”

Blum contends he wrote Roeder’s letter at Larry's insistence (frankly disturbing). Blum's opinion changed because it's what Larry wanted - not- by the
way a sclid legal defense, .

Mike will tell me more tomorrow.

On the BOard meeting, Reg thought it was terrible. He was'reaﬂy surprised by Ray Garnica's behavior. In any event, after the meeting Larry told
him "there's a lot more side deals” than that concocted by Ron. Reg was adamant - he needs to know what Larry is talking about. Will get dates for
another meeting tomorrow.,

I have to say, we are miserable clients. We are not only ignoring advice, we have taken active steps to damage our client's position.Thanks Shella
THIS E-MAIL 1S CONFIDENTIAL AND MAY CONTAIN PRIVILEGED ATTORNEY-CLIENT INFORMATION OR WORK PRODUCT. ITIS INTENDED SOLELY

FOR THE USE OF THE ADDRESSEE(S). IF YOU ARE NOT THE INTENDED RECIPIENT BE ADVISED THAT YOU HAVE RECEIVED THIS E-MAIL IN ERROR
AND THAT ANY USE, DISSEMINATION, FORWARDING, PRINTING OR COPYING OF THIS E-MAILL IS STRICTLY PROHIBITED.
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From: LGrissom

Sent: Wednesday, March 12, 2003 4:37 PM
To: Sheila Leone

Cc: LORI CHAPIN; Roxanne Story Parks
Subject: Gleason/Diann

- Attachments: TEXT.htm

Shelia

Apprieciate it if you would run this by Seltzer. Have it on good authority that Diann has been invited to speak to the
Board of Directors of the Retired Employees Association. This is obviously at the msistence of Dave Wood. If one
assumes that Wood is looking for a "friendly" on the Board, or to gain info that will help their cause, either one of
which is reasonable to me, [ have a question as to whether or not this could constitute a conflict. Second issue, raised
by Fred, is whether or not he, or Seltzer should/could i impose a gag order on the Board not to discuss the ht] gation with
anyone, including to offer opinions. If you think this is inappropriate to ask, let me know.

Larry

~ 3/11/2005
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From: Lawrence Grissom

Sent: Friday, March 14, 2003 9:06 A
To: Sleone’ _ :
Subject: Re: Selizer Billing

Sheliathanks. T agree, we need to work something out. Ts Seltzer's concem that if we present detail to the Auditor ta
support payment we will somchow be creating a conflict situation duc to Terri's position on the Board? If that is the
case aren't we being way too inflexible? Seems like a genuine catch 22. Auditor won't pay bill without detail. We
can't control costs without detail. Seltzer won't supply detail unless we guarantee non disclosure. Everybody loses.

Sony to ramble. Guess what I need from you is a risk assessment.

Larry "

>>> Sheila Leone 03/13/03 05:42PM >>> _ . :

Redacling means "blacking out" any privileged information in the bill, such as research re: strategy or advice. So, the
bill might read " research re: ' . 2.0 hours If we don't redact, we wil] get much less detailed billing
which in the long run is not good for us. In any cvent, we need to work somcthing out. Sheila

THIS EMAIL IS CONFIDENTIAL AND MAY CONTAIN PRIVILEGED ATTORNE YCLIENT INFORMATION
OR WORK PRODUCT. IT IS INTENDED SOLELY FOR THE USE OF THE ADDRESSEE(S). IF YOU ARE NOT
THE INTENDED RECIPIENT BE ADVISED THAT YOU HAVE RECEIVED THIS EMAIL INERROR AND
THAT ANY USE, DISSEMINATION, FORWARDING, PRINTING OR COPYING OF 'THIS EMAIL IS STRICTLY
PROHIBITED. : . ’

>>> Lawrence Grissom 03/1 3v/03 05:14PM >>> . . : :
you win word a day. What is redacting?? I think we should deal with the issue up front. Auditor's staff has marching
+ orders to go over everything with a fine tooth comb in "these troubled times" and a demand for detail to back up billing .

is fairly certain.
Lany

>>> Sheila Leone 03/13/03 05:00PM >>> o o
Larry and Lori, Reg just asked an interesting question. He wanted to make sure the "detail” of their bill is not being
provided to the Auditor. There is a summary page, which includes no references such as "research re lawsuit against
- City".....Can we get them paid without the detail. If we cannot, we are going to need to have someone devoted to
redacting their bills. Let me know. Sheila. .

THE INTENDED RECIPIENT BE ADVISED THAT YOU HAVE RECEIVED THIS EMAIL IN ERROR AND
TIIAT ANY USE, DISSEMINATION, F ORWARDING, PRINTING OR COPYING OF TIIIS EMAIL IS STRICTLY

PROHIBITED,

6/9/2004
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March 26,2003

Mr. Lary Grissom -
Administrator

San Diego Ciry Employees Retiroment System

401 B Street, Suite 400

San Dicgo, CA 92101

Dear Lamry:

At the Board meeting Jast Friday, our outside counse., Reg V 1k from Seltzer Ca?];xn. )
recommcadad the Board appomt 2 sub coraminee of aon-deft udants to roake d;cmons and give
counsel dizection in the pending Lggaton. Altematiicly, he‘: emmmdeq an md:pc_ndmt
outside party be appointed 10 £11 the sarne roll. This -vas in by of the obvious conflict of

interest by defendant Trustees who might be unable 10 make '..tigatim_dedsic.n.sx int the best
interests of the System in conflict with their individu! legal ¢ xpasure in the Jiti gatinn.

In response to my inquiry, Mr, Viteck, also recomme 1ded tha the l?nck-londing agre=rnent
approved by the System last November 15, and by the City Coupcil ao the 18th, be tevoked, 8s
we a5c able to do under that agreemant-

1 moved the board appoint the non-defendant sub cor-mittee. [ also moved the secopd
recommendanion by My. Vireck that the back-luading apzeen: atberevoked

The Board votad to keep the liogation dezision mald g with {26 whole hoard, and my second
ymo%on (o revoke the back-loading agreement fajled * or lack ¢ f & sccond.

This hehavior is sxactly the type Mr. Viteck was eon scrned 2 out when recommending that e
defendant Board members be disqualified from actinjon theea issure

1 request that the Board obtain separate oviside Coun o1 to advisc wheiher the Board can take
the decisions referenced above in light of e conflicrs of the 1|efrndant members of the board:

Sincesely,

e

Diann Shipione
Trustee

City Employees’ Refirement Sy stem
401D Stzzr, SR 409, XS 840 @ Spn Temn, 2 92 14296
Td (6191 ST34E6D Fex 1619} ST 451k w 535 2420

SDC075652
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- recommendation was resoundingly rejected.
~opposition came from those individual defendants who were most conflicted in the

‘to avoid continuation of the inherent conflicts of interests.

www.semv.com

619.685.300} 750 B STREET

619.685.3100 rax
REGINALD A. VITEK, ESQ.

vitek@semv.com

SEHZER][}APLAH[MﬁMAHﬂN]VlHK

A LAW CORPORATION

619.685.3075%
619.702.6804 rax

April 2, 2003

Lawrence B. Grissom, Retirement Administrator
Loraine E. Chapin, Esq., General Counsel

San Diego City Employee’s Retirement System
401 B Street, Suite 400

San Diego, CA 92101

Re:  James F. Gleasor, et al. v. San Diego City Employees’ Retirement System, et al.

San Diego Superior Court Case No. GIC 803779
Our File No. 07835.56570

Dear Ms. Chapin and Mr. Grissom:

The purpose of this letter is to memorialize the San Diego City Employee
Retirement System’s (“SDCERS”) decision, made on Tuesday, April 1, 2003,
during my conference telephone call with Larry Grissom, Paul Bamett and Fred
Pierce, to accept this firm’s withdrawal from further representation of SDCERS in
the above-referenced litigation. As we discussed yesterday, the factors that require

Aour,withdrawal_are.asv.follo'ws: e

In our initial evaluation, dated March 5, 2003, we concluded the individual
defendants in the action had breached their fiduciary duty by adopting the 2002

City Manager’s Proposal ("02 Manager’s Proposal), which is the subject of the
Gleason litigation, and had subordinated SDCERS’ (our client’s) interests to the

interests of themselves, their unions, and the City. Accordingly, we recommended
SDCERS form a litigation committee to direct its defense of the Gleason litigation
Since our initial
evaluation, our investigation has revealed additional evidence which supports our
March 5 conclusions concemning the conflicts involved; however, no information
has come to light which was incor:sistent with our conclusions in that regard.

During an executive session on March 21, 2003, we were asked to, and did, present
our recommendation of an‘independent litigation committee/person to the Board.
All but one of the individual defendants were present and participated. Our
Not surprsingly, much of the

deliberations over the ‘02 Manager’s Proposal. Following the March 21 executive

-

2100 SYMPHONY TOWERS

SAN DIECO, CALIFORNIA pai101

SDC075781



SELTIER|CAPLAN|[McMAHDN|VITEX

Lawrence B. Grissom, Retirement Administrator
Loraine E. Chapin, Esq., General Counsel

Our File No. 07835.56570

April 2, 2003

Page 2

session, we met with Larry Grissom and it was decided we would attempt to revisit
the issue with the Board, and to supplement our earlier recommendation with an
opinion from fiduciary counsel to the effect that delegation to a disinterested person
of responsibility to deal with the litigation would be proper under the Board’s
applicable rules of govemance.

We provided Bob Blum with a copy (which he did not have) of Rule 1.40 of the
- Rules of the Retirement Board, because we felt it was pertinent to the issue at hand.
‘We were then advised, by Bob Blum, that he and Connie Hiatt had concluded the
Board “can and should” appoint some neutral person or persons to act in that
capacity. In fact, Mr. Blum even recommended an acquaintance of his (Ellen A.
Hennessy) as a candidate for that position.

We had intended to appear at another executive session of the Board on
Wednesday, April 2, 2003, to revisit the matter of our advice that an independent
committee or person be appointed to direct our firm in the handling of the Gleason
litigation. Wednesday afternoon, just before the conference call, Larry Grissom
informed me the Board remains adamantly opposed to appointing anyone as an
independent litigation representative, and that the executive session should
probably be cancelled. I reiterated what I had said to him the preceding week —
that, absent appointment of some independent committee or person from whom we
can take direction, we see no ethical alternative to our withdrawing as counsel 1or
SDCERS. At Lamry Grissom’s request, I repeated that conclusion during the
conference call with him and Messrs. Barnett and Pierce.

We genuinely regret we are unable to continue in the representation of SDCERS;
however, we feel it would be professionally irresponsible for us to do so under
+ circumstances where we would be taking direction in this very serious litigation
from individual defendants who not only have demonstrated a willingness to
subordinate SDCERS’ interests to the interests of other persons or entities
(including themselves), but who, in :ddition, have conflicts of interests created by
the litigation itself.

As I mentioned during the conference call, we will do everything within our power
to make the transition to replacement counsel as smooth as possible. In that regard,
I have since learned the Superior Court has signed the order we requested
extending the time in which to file responsive pleadings from April 9 to April 29.

SDC075782
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Additionally, plaintiff counsel has agreed to an extension of time to the same date
for SDCERS to respond to outstanding discovery.

‘We appreciate the opportunity to have represented SDCERS, albeit for a very short
period. We regret circumstances exist that, in our professional judgment, require us

- to withdraw. Please advise us when you have selected replacement counsel, as
there are several open issues presented by recent communications from Mr.
Conger.

Very truly yours,

TT——

Reg A. Vitek
Seltzer Caplan McMahon Vitek -
A Law Corporation

RAV:bs

cc: Roxanne Parks, Esq.
Sheila Leone, Esg.
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From: : LChapin

Sent: Tuesday, April 08, 2003 6:20 PM
To: Roxanne Story Parks; Sheila Leone
Subject: - Trustee ad litem (TAL)

Rej,

‘We had a conference call with Bob and Connie this afternoon. Paul and Larry participated. We wanted to get a fee! for Bob and Connie's strength of

posltion regarding the “independent trustee” concept. In essence, as I heard them, they felt the Board could delegate the handling of this case to a

. third party, If they the Board really felt they could not handle, but If they felt they could handle they did not have to do so. This was hardly the
strong support I thought T heard they expressed on earlier occasions. After a falr amount of discussion, they came back to, the Board really should

delegate to a third party. They felt they could really get behind this approach. The discussion then shifted to how best to accomplish this.

This led to a discussion of the concept of a Trustee ad litem (TAL) initially suggested by David Hopkins. Under this approach, they felt our office
should petition the court for a ruling on the need to appoint a TAL. In essence, the Board would not admit any wrong doing. Instead, the petition
would note the appearance of a conflict, the withdrawal of our outside counsel, the fact we have solicited others who share the views of outside
counsel and the absolute need to move forward on the basic defense. Included would be a request for a ruling on the need to appoint a TAL. They
(Bob & Connie) felt this would insulate both Rej and the Board from future beneficiary generated suits based on representation of a conflicted board.
Itend to agree but have several reservations.

For example, right now the issue of who would be the TAL is not resolved. We don't want the court to appoint. I am concemed that if we don't have
someone in mind to suggest to the court, the court may decide to pick one for us. -

Iwant to talk this over with you before calling Rej. 1also may need to hear more from David Hopkins on the TAL concept.
CONFIDENTIALITY NOTICE: The Information contained in this e-mail is intended for the use of the individual to whom it s addressed, and may contain
information that is privileged, confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended

recipient, you are hereby notified that any dissemination, distribution, or copy of this e-mal is strictly prohibited. If you have received this e-mail in
error, please telephone the sender at (619) 533-4699 immediately and delete this e-mail. Your compliance is appreciated.
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From: David Hopkins

To: Webster, Terri
Date: 4/17/03 5:35PM
Subject: Re: Gleason Case Update and 4/18 meeting agenda

ATTORNEY-CLIENT PRIVILEGED COMMUNICATION
Terri:

Thank you. 1 had forgotten that interchange at the closed session. It was not that significant to me
because, at the time, there was no doubt in my mind that the proposal before the Board was to grant a
complete delegation of authority, including the authority to settle. If all that was being requested was that
someone other than in-house counsel be appointed to manage the day to day details of this case, that
would have been a simple proposal.

I don't think any confirmation as to what was said at the meeting will be needed at this point. But, just
as a matter of inquiry, are you sure that the closed sessions are taped or typed? :

1 am now advised that only day to day management is at issue, and further advised that there are good
reasons that that function should not be fulfilled by your in-house counsel. Thus, the issue on the table
now is for a more limited delegation. Provided the limitations are real (see the final paragraph below) |
believe it would not be contrary to the interests of the individual board members to make a limited
delegation to an agent to manage the litigation. Sorry for the double negative. Phrased the other way, |
believe it would be contrary to the individual interests of the Board members to make a delegation that is
unlimited and unsupervised. .

If the delegation is unlimited and unsupervised there is the possible legal risk that the individual board
members could lose their immunity. There is also a possible "PR" risk. It could be argued that, if you can
delegate this decision you should also have delegated the decision whether to adopt the manager's
proposal. To minimize those risks the delegation must be both supervised and fimited.

In my opinion the delegation must expressly include the following, at least.

1. The Board's express retention of the power to direct the litigation, including the power to agree to and
craft any settlement terms (that is, the Board's power should not be-limited to approvaliveto of what is put
before it by the special litigation committee or person ortrial counsel). . - e

2. An-express réauiremént that the ’delegee ‘report dﬁ"éh'»s'bé"c'i'ﬁg'réé;'ulérviﬁterval (and more frequently if
needed) to the Board on the status of the case and to takéany direction the Boara wishes to give.

3. An express requirement that the delegee be gualified. The necessary requirements will depend on
the scope of the delegation. For example, if the delegation is merely for the day to day management of
the litigation, the delegee-could be a litigation attorney with, say, 5 years experience.- If,.on the other hand,
the delegee is to advise the Board with respect to substantive issues related to the merits of the lawsuit,
the person should be well versed in pension management and public trust issues.

- Although the ultimate decisions rﬁust always remain yours (IE, whether or not to foliow the advice of the
delegee), the greater the responsibility and experience the delegee has, the greater the potential fallout to
the individual Board members personally for failing to follow the delegee's advice. That leads to a fourth
proviso:

4. An express assurance from the delegee and from the person who sugges:s the delegee that all
communications between the delegee and the Board will remain confidential and, even better, subject to a
legal privilege. In that regard it would be best if the delegee were a licensed attorney. (The attorney client
privilege also extends to a non-lawyer who is essential for the representation.)

SDCO77928



One final concern. The history of this issue, including the initial request that the delegation be unlimited,
the resignation of counsel when the Board rejected that request, and counsel's express reservation of the
right to resign if future advice of counsel and/or the special litigation committee is ignored, raises doubts
whether the delegation will be truly limited despite the express language of the delegation. The history, in
my view, carries with it a certain element of at least implied duress. If, in the future, the advice of counsel
or the delegee were to be ignored again, and counse! and/or the special litigation consultant withdrew or
was fired, there would be significant political and public relations ramifications, at least.

I ook forward to meeting with you tomorrow.

David B. Hopkins, Esq.

Hitlyer & Irwin .
550 West C Street, Suite 1600
San Diego, California 92101
phone (619) 595-1269

fax (619) 595-1313

e-mail dhopkins@hillyer-irwin.com

THE INFORMATION CONTAINED IN THIS EMAIL IS CONFIDENTIAL AND MAY ALSO CONTAIN
PRIVILEGED ATTORNEY-CLIENT INFORMATION OR WORK PRODUCT. THE INFORMATION I8
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHOM IT iS ADDRESSED. IF
YOU ARE NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO
DELIVER IT TO THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY USE, -
DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION OR ITS ATTACHMENTS
IS STRICTLY PROHIBITED. '

IF YOU HAVE RECEIVED THE EMAIL IN ERROR, PLEASE REPLY TO THE SENDER IMMEDIATELY
AND INFORM US OF THE ERROR. THANK YOU.

>>> "Terri Webster” <TWebster@sandiego.gov> 04/17/03 03:08PM >>> -
David

‘In regards to pagés 3 and 4 of your Lori lefter:

I recall that | asked Vitek in closed session if this third party person would be resposible for everything
including determining settiement and he reponded "yes".  Since Sally Zumalt was there either taping or
typing the meeting | believe that can be confirmed if needed. . .
Page 4...footnote 3 on Probate Code 16012 is great:. you would think Conger would definitely be opposed

to Ed Ryan and Mike U. delegating the case to a third party outsider if he is opposed to them delegating
the case and other retirement duties to their top managment employees!

Terri

ceC: clexin@sandiego.gov; dvortman@nassco.com; fpierce@foundation.sdsu.eduy;

SDC077929



jcasey@sandiego.gov; jtiorres@msn.com: Lexin, Cathy; mvattimo@sandiego.gov;

pbnuggets@aol.com; rg92129@hotmail.com; rsaathoff@aol.com; swilkinson@sandiego.gov; Vattimo,
‘Mary

SDC077930
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From: dvortman

Sent: Monday, April 21, 2003 12:37 PM

To: "Fred Pierce" <Fpierce@foundation.sdsu.edu>

Cc: john torres; " <jttorres@msn.com>; <Mvattimo@sandiego.gov>; <Rsaathoff@sandiego.gov>;
<LGrissom@sandiego.gov>; <Szumalt@sandiego.gov>

Subject: Re: Litigation Representative

Fred

Just a thought to consider: while the need to get someone in place and
up to speed as quickly as possible to support the time needs of this
litigation, we must balance that with the need for appropriate "due
diligence", as fiduciaries, in making this critical decision and
selection (and we need to make sure the record clearly demonstrates
this due diligence) '

Dick

Fred Pierce wrote:

> Per the board's direction on Friday, we will be convening the

> Executive Committee ASAP to review those individuals who have been
> recommended to serve as our Litigation Representative in the Gleason
> matter. Mr. Grissom will be e-mailing resumes of the recommended

> candidates later today. Please review these resumes prior to the

> meeting. If you all concur, T am suggesting that we arrange a meeting
> as soon as mutually agreeable for the Executive Committee to get

> together with Reg Vitek, Bob Blum (likely via teleconference) and

> selected staff. We will have the recommending source (so far either

> Reg or Bob) provide editorial comment on the respective candidates

> they have recommended, which will augment the written resume. Based
> upon the written and verbal information, T anticipate the Executive

> Committee and staff will discuss the candidates and the Executive

> Committee will make a selection. Given the timing, T'am hoping to be
> able to make a selection without having to do candidate interviews,

> which would lengthen the selection process by several hours and may be
> very difficult to schedule given short notice and our respective

> schedules. Ot course, if we cannot come to a decision based upon the
> written and verbal information, we could subsequently set up

> interviews if necessary. I am hopeful this won't be necessary. Sally

> will be contacting you to determine your availability for this

> meeting. Thanks. Fred. Frederick W. Pierce, [VPresidentThe Pierce
> Company, Inc.5250 Campanile Drive, 4th FloorSan Diego, CA

> 92182-1940(619) 594-5762(619) 594-2318

> faxfpierce@foundation.sdsu.eduReal Estate Developers for Education
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From: LGrissom

Sent: Thursday, April 24, 2003 12:57 PM
 To Fred Pierce

Cc: Loraine Chapin; Paul Barnett

Subject: litigation consultant

Attachments: TEXT.htm

Fred ;
Reg Vitek has made contact with Nell Hennessey and she has accepted the assignment. He was quite impressed with

her. She will be in San Diego on May 1215 and we are attempting to see if she can stay over to meet the Board at our
regular mecting on May 16.

Larry

12/22/2004
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Page 1 of'2

-t epone, Michael

sm: Lawrence Grissom [LGrissom@sandiego.gov]
Sent:  Friday, September 12, 2003 2:47 PM
To: leone@scmyv.com
Cc: Loraine Chapin; Paul Barnett; Sheila Jacobs
Subject: Justificatin »

Mike
1 think it was on Sept 10, you sent an e-mail looking for info on one of Co Bgatories, and ] promised a response. The questxon was
basically, what is your justification for approving the Clly deliberate, illegal, immoral, fattening and otherwise bad underfunding since 1997.

First thing is that justification is a loaded word. All the psychobabblers tell you not to use this word when discussing your sins with your
mother, wife, or girlfriend. The dialog with Conger would go something like:

This is my justification..............

Not good enough. You are wrong. Give me money.

Therefore, a formal response could go something like ~- The Board considered a request from the City and approved that request only after a
lenghthy deliberation which invovled input from fiduciary counsel, actuary and other advisors and was conducted in 2 public setting. Please
refer to the 2,500 pages of relevant documents previously provided.

For you and you only, 1 could write a treatise, but will attempt to excercise some degree of parsimony.

In the perfect world, you have an annual actuanal valuation which recommends employer and employee contribution rates. The Board duly

considers said valuation, passes it and refers it to the plan sponsor who pays those contribution rates. Benefits are enhanced, the actuary prices

them, recommends contribution rates. The p]an sponsor and employees pay those rates. And guys like me administer all of those benefits and

all that money.

The real world is different, dramatically so in the last 10 to 15 years, Governmental budgeting processes dislike spending any money for

anything not visibly for the "public goed". I think, for instance, that a City Council would rather add police officers than increase the salary of

=xisting force. Since the pie is just so large, and there is never enough money to cover everything, there is always stress on how to divide
e. :

- . the standpoint of contributions to the System one of those stresses comes from the combination of tlmmg and volatility. We are on a

July fiscal year. “In-a-good year; we will receive the-actuarial valuation in-‘November or-December and pass it-in January or February. -By that
_ time the annual pagan exercise known as budget preparation is 40% to 60% compete. Volatility in terms of actuarial gains or losses that cause

even a $5 million increase or decrease to "pensxon costs” can be traumatic, and the trauma increases exponentially with the size of the dollar

change. Therefore, government seeks stability and predictability for this expense.

This was the basis on which MP I was sold. It also used the Claypool analysis, wherein the Supreme Court of our great state said that it was ok

under the constitution to grant contribution relief in some form to the employer as long as there were offsetting benefits to the employees and

other stakcholders. The then City Manager, Jack McGrory, was very smooth and did a very good to excellent of presentmg and selling the

concept. He did his homework el

In my persondl opunon MP I was not a bad deal. City got a predictable contribution cost. Employees got a nice pdckdgu of benefits. System

got a steadily increasing stream of contribution dollars and downside protection. There's a lot of stuff here that was of concern to me at the

time about being 100% funded, which is better saved for another term paper.

Subsequently, bad things began to happen. Both labor and management adopted an attitude of not caring about the costs of benefits, because

the liability "can just be rolled into the Manager's Proposal". Greed happened. Long discussion about too many labor and management reps

on retirement Boards generally -- that would be term paper #3.

Manager's Proposal 11 was not handled nearly as well as was the first one. The City's position was to say, new benefits, which we will pay for,

but we sce the train coming down the track and we need to shore up our downside protection (reduce floor). Their approach was if I give you

this, you gotta give me that - carried out in a pretty roughshod matter. See term paper #3.

I stop the archaeology at this point. Itis sunply to bolster my perspect:ve that there was very littie justif cation to MP II even though we

went through the same process as the first time. | don't blame the City for ucu;é scared about what qu,uL uc\y en when we fell thru the floor,

Had there been no MP 11, we would probably be in litigation with the City over interpretation of MP I, and Gleason would likely be out there,

aibeit with perhaps less publicity. 1t still galls me that the beneficiaries whom we have all taken the holy oath to protect didn't give a damn

about anything but their benefit enhancements.

Mike, 1 know I have rambled a b1t and been a bit redundant. If this is not what your are looking for, lets dicuss when we talk next weck.

Lamry

CONFIDENTIALITY NOTICE: The information contained in this e-mail is intended for the use of the individual to whom it is addressed,
. . i
. W2103
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.

From: Roxanne Story Parks

© Sent: Tuesday, January 13, 2004 12:08 PM
To: SJacobs
Subject: Re: Interesting.

‘I'he benetits, or the funding agreement?? 1 know she was the architect of the benetits, aldng with other Board members
(Ron and Terri) : ‘ :

>>> Sheila Jacobs 01/13/04 12:57 PM >>> ) ‘
Roxanne, (Do not share this with anyone.) Cathy Lexin is going to be deposed soon. She is going to testify that she
essentially wrote MPIL )

3/11/2005
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56570 .

Le‘one, Michael

From: Vitek, Reg

Sent: Thursday, January 29, 2004 4:58 PM <
To: Leone, Michael - \
Cc: : Sheila Jacobs (E-mail) _ , A
Subject: Hanson Bridgett depositions _ . \

Here are some 'signiﬂca'nt things that came out in the Blumm and Hiatt depositions:

1. At the time of the 7/11 mee'ting, as well as 9/20/02 (Exh. 63) Blumm had not yet reached an
opinion on the Saathoff proposed amendment to the 2002 Manager's Proposal.

2. Blumm's 11/18 signed opinion omits 47 facts (re negative financial imbact of MP2) which
were included in the 6/12/02 draft opinion. (Neither Blumm nor Hiatt had any recollection why they
were omitted.) ,

3. The 11/18 opinion omits Foonote 1 of the 6/12/02 draft which says that, if the trigger is hit,
the City would have to infuse $75 million. v

4. Neither Blumm nor Hiatt remember if they looked at the Charter or Section 1030 in
connection with the opinions.

5. Blumm recalls that the nullification provisions was requested by the Board.

Rég A. Vitek

Seltzer| Caplan | McMahon | Vitek A 1aw corRPORATION
2100 SYMPHONY TOWERS 750 B STREET SAN DIEGO, CALIFORNIA 92101
vitek@scmv.com . 619.685.3075 619.702.6804 FAX

SDC076507
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From: Sheila Jacobs

Sent: Thursday, January 29, 2004 6:29 PM
To: vitek

Subject: Re: Hanson Bridgett depositions

Reg, Thank you. 'This really is not surprising. | have mentioned to Mike and I would like to ask you to recommend the
Board sue them for malpractice. Unless it comes from your firm "e.g. real lJawyers" nothing will come of this. I do not
mean to be "bitter” on (his subject, but T have many letters to Hanson Bridgett regarding hilling for nothing and
everyone ignored-it. 1 was present at the meetings in which Bob Blumi told the Board "all was fine" if they

"thought really hard." I also know he was assi gned to work with the City Attorney to come up with something that
- would sell to the Board on MPII. Not once did he ever suggest that was contrary to his ethical duties. Roxanne and I
were pretty much shocked. Sheila '

TIIIS EMAIL IS CONFIDENTIAL AND MAY CONTAIN PRIVILEGED ATTORNEYCLIENT INFORMATION
OR WORK PRODUCT. I11$ INTENDED SOLELY FOR THE USE OF T'HE ADDRESSEE(S). IF YOU ARE NOT
THE INTENDED RECIPIENT BE ADVISED THAT YOU HAVE RECEIVED THIS EMAIL INERROR AND
THAT ANY USE, DISSEMINATION, FORWARDING, PRINTING OR COPYING OF THIS EMAT, IS STRICTLY

PROHIBITED.

>>>"Vitek, Reg" <vitek@semv.com> 01/29/04 16:58 PM >>>
Here are some significant things that came out in the Blumm and Hiatt
depositions: ’

1. At the time of the 7/11 meeting, as well as 9/20/02 (Exh. 63)
Blumm had not yet reached an opinion on the Saathoff proposed amendment to
the 2002 Manager's Proposal. o

2. Blumm's 11/18 signed opinion omits 47 facts (re negative
financial impact of MP2) which were included in the 6/12/02 draft opinion.
(Neither Blumm nor Hiatt had any recollection why they were omitted.)

3. The 11/18 opinion omits Foonote 1 of the 6/12/02 draft which
says (hat, if the trigger is hit, the City would have o infuse $75 million:

4. Neither Blumm nor I liatt remember if they looked at the Charter
or Section 1090 in connection with the opinions.

5. Blumm recalls that the nullification provisions was requested by '
the Board.

Reg A. Vitek

Seltzer|CaplanMcMahon| Vitek A LAW CORPORATION
2100 SYMPHONY TOWERS 750 B STREET SAN DIEGO, CALIFORNIA 92101
vitek@scmv.com 619.685.3075 619.702.6804 FAX

3/11/2005 ’ ’
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From: Roxanne Story Parks

Sent: Friday, January 30, 2004 3:38 PM
To: SJacobs

Subject: Re: Fwd: FW: Blum Rough Ascii

What a tlippin’' weasel!!l His depo gives me a stomach ache especially the part about not having or recalling any
opinion on what would happen under MP1 if we crashed through the floor, which we did ......

>>> Sheila Jacobs 01/30/04 10:56 AM >>>
happy reading. pleasc don't circulate

>>> " Vitek, Rég" <vitek@scmv.com> 01/30/04 08:38AM >>>

Sheila:
FYT, here is the rough of Bob Blumm's depo. Truly incredible.

Reg A. Vitek

Scltzer|CaplanMcMahon|Vitck ALAW CORPORATION
2100 SYMPHONY TOWERS 750 B STREET SAN DIEGO, CALIFORNIA 92101
“vitek@scmv.com 619.685.3075 619.702.6804 FAX

Original Message

From: Depodu(@aol.com [mailto:Depodui@aol. com]
Sent: Friday, January 30, 2004 6:46 AM

To: vitek@scmv.com
Ce: sf_litsupport@legalink.com
Subject: Blum Rough Ascii

Hi

B

Iere's the rough ASCII you requested of Mr. Blum's deposition. It was a
pleasure working with you.

Carol Drobny

3/11/2005
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: ) 5
Leone, Michael | 57
From: Vitek, Reg

Sent: Monday, February 16, 2004 9:01 AM

To: Leone, Michael

Subject: : FW: Blum

Let's discuss this today

Reg A. Vitek

Seltzer|Caplan|McMahon{Vitek A LAW CORPORATION
2100 SYMPHONY TOWERS 750 B STREET SAN DIEGO, CALIFORNIA 92101
- vitek@scnv.com 619.685.3075 619.702.6804 FAX

~-—---Original Message-----

From: Sheila Jacobs [mailto:SJacobs@sandiego.gov]
Sent: Monday, February 16, 2004 9:00 AM

To: leone@scmv.com; vitek@scmv.com

Cc: Roxanne Story Parks

Subjecl: Blum

Reg and Mike: Do you plan to menticn that the Board may want to consult a malpractice
attorney this month? I am asking because although I sent an email to Larry, Paul and Lori
- after Blum's depo telling them not to continue to use Blum for advice, Larry is still
calling him and getting "draft” email opinions. I think he may be damaging the Board's
claim. Do you agree and if so, is it important to tell the Board sooner rather than later
and also to tell them we should not be using Blum?? Larry may be doing this deliberately
because he does not want to sue Blum. Sheila ’

THIS E-MAIL IS CONFIDENTIAL AND MAY CONTAIN PRIVILEGED ATTORNEY-CLIENT INFORMATION OR WORK
PRODUCT. IT IS INTENDED SOLELY FOR THE USE OF THE ADDRESSEE(S). IF YOU ARE NOT THE ’
INTENDED RECIPIENT BE ADVISED THAT YOU HAVE RECEIVED THIS E-MAIL IN ERROR AND THAT ANY

USE,  DISSEMINATION, FORWARDING, PRINTING OR COPYING OF THIS E-MAIL IS STRICTLY PROHIBITED.
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333 Market Street, Suite 2300, San Francisco, CA 94105-2173
Tele: (415) 777-3200, Facsimile: (415) 541-9366

DYLLP

TO: . RAB
FROM: MNC
DATE: February 20, 2004

RE: San Diego City Employees Retirement System—Analysis of Conflict of Interest

Issue

You have asked me to examine whether the approval of an agreement between the City of San
Diego and its Retirement System may have resulted in a violation of Government Code Section
1090, which prohibits public officials from having a private interest in the contracts they
participate in making' or which are made by a board or body of which they are members.

1. Back-ground ‘

Article IX of the San Diego City Charter provides for the establishment of a “City
Employees’ Retirement System" (System). Section 144 of the Charter provides for a “Board of
Administration” (Board) to manage the System. The Board consists of the City Manager, City
Auditor and Comptroller, City Treasurer, three members of the System (elected by the
membership), one retired member of the System (elected by the retired membership), an officer
of a local bank and three other citizens of the City. As a result, seven of the eleven members are
presumably persons who are either current or prospective recipients of benefits of the System and
may therefore (to the extent the decisions affect benefits or the ability of the system to pay them).
have a financial interest in contract made by the Board. In addition, six of the eleven members
are employees of the City, and thus have a financial interest as a result 6f the salary and benefits
they receive from City, which may be relevant in any contracts they might approve with the City.
Nevertheless, the City Charter provides for these individuals to make significant financial
decisions for the System, including arrangements with the City for the transfer of funds necessary
for the funding of the benefits the System is to provide. :

In 2002, as a result of negotiations with labor unions representing City employees, the
City entered into union agreement(s) providing for certain increases in benefits to its employees.
Following the tentative approval of those agreements and in order to implement the increased
benefits incorporated within them, the City sought to modify certain arrangement(s) it had with

! Section 1090 reads in part: “Members of the Legislature, state, county, district, judicial
district, and city officers or employees shall not be financially interested in any contract made by
them in their official capacity, or by any body or board of which they are members.”

1083669.3
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Memorandum To:
RAB

February 20, 2004
Page 2

the System. As a result, the City and the Systém entered into an agreement that changed the
terms of a prior agreement re contributions to the System.

1083669. 3
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RAB
February 20, 2004
Page 3

(ﬂ ,, - Memorandum To:
i

N Legal Analysis

A. Government Code 1090

Section 1090 of the Government Code provides that no officer or employee of a public
agency may have a financial interest in a contract “made” by them in their official capacity, or by
any body or board of which they are a member. Included in this prohibition is almost any aspect
of participation in the formation of the contract, including influencing the development of the
contract. In addition, a member of 2 legislative board or body is conclusively presumed to have
such an interest in any. contract approved by that body, even if the member has dxsquahﬁed his or
herself from participation in that action.

1. Elements of a Section ’1‘(‘)9(} Violaiion

The elements of a violation of Section 1090 consist of: (1) a contract; (2)
which is developed or negotiated by persons subject to the statute, or approved by a body or
board of which they are 2.member; (3) when such persons have a financial interest in the
contract. There are two categories of exemptions to Section 1090, consisting of “remote
interests” (which are defined in Section 1091 and require disclosure and non-participation by the

e individual with the interest) and “non-interests” (which are defined in Section 1091.5 and -
< : generally do not require either disclosure or non-participation.) We will look at each of these

: elements of a violation with regard to the Board’s approval of the agreement with the Clty, then
consider the various exemptions.

a.  Contract

A required element of a 1090 violation is that a contract have been entered
into by a public agency. (Other statutes, such as the Political Reform Act (Gov't. Code §§
81000 et seq.) address conflicts of interests in a wider range of governmental decision-making
actions.) It is clear that a formal arrangement was entered into between the City and the System.
However, in order to determine if this arrangement is indeed a “contract,” we must look at the
exact nature of the relatjionship between the City and the System and the terms of the agreement.

As an entity that is created by the City Charter, the System could be
viewed as constituting a legal subdivision of the City. While it may have independent fiduciary
responsibilities to the Systemn’s beneficiaries, the System is not an agency established under any
other governmental authority (such as separate enabling legislation enacted by the Legislature).
As such, it may merely be a separate subordinate entity within the City government that

Al siatutor_y references are to the California Government Code unless otherwise noted.

1083669. 3
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technically can not “contract” with the City because it is part of the City.? Therefore, we must
fitst consider whether the agreement between the City and the System may not be a “contract” at
all for purposes of Section 1090, but merely an internal amrangement within a single
governmental entity,

‘ A number of cases have examined situations in which there was
uncertainty as to the separate identity of affected governmental entities. In People v. Gnass
(2002) 101 Cal.App.4® 1271, (a case coincidentally involving a Section 1090 violation) the court
addressed a situation where an attorney represented a two related public entities and then
received fees as the result of a bond transaction from a third related agency for which he served
in a private capacity. In his defense, the attomey attempted to separate the agency that paid him
as a private counsel from others that he represented as a public official.

Gnass was Cxty Attorney for the City of Waterford, and also represented
the Waterford Public Financing Authority (Waterford PFA), a joint powers authority (JPA) that
was formed by the City and its redevelopment agency. The Waterford PFA then participated in
the formation.of a series of other JPA's that issued bonds to fund various projects around the state
pursuant to the Marks-Roos law (the “Marks-Roos JPA’s”). Gnass received legal fees as a
disclosure counsel for the bond offerings made by the Marks-Roos JPA’s. It was alleged that this
arrangement violated Section 1090, because the Waterford PFA had entered into contracts with
the various Marks-Roos JPA's that ultimately resulted in the payment of legal fees to Gnass as
disclosure counsel in the bond financing. In reaching its conclusion that Gnass had acted in his
public capacity in “making” the contract that had a private benefit to him, the court found that the
“nice legalistic differences” between the City and the Waterford PFA were “not determinative”
of the matter, since Gnass had essentially served, at one time or the other, as the attorney for both
agencies. It was not necessary to find that Gnass had served in an ofﬁcxal capacity for the Marks-
Roos JPA's, although the court hints he may have done that as well.

In essence, the court in Gnass looked beyond the separate status of the
agencies to find that he had represented the Waterford PFA in his public capacity in its formation .
of the Marks-Roos JPA. This resulted in a prohibited interest as a result of his expectation of
receiving legal fees related to the bond financings for which the Marks-Roos JPA were formed.
Thus, in this sitvation, the court compressed the separate legal entities into a single group interest
in order to find that the attorney had been disloyal to his public office. However, this may not
have been entirely necessary as the court appears to have reached its conclusion on the basis that
Gnass represented the Waterford PFA while it entered into contracts to form the various Marks-
Roos JPA's, knowing that he would receive fees in completing the bond deals of these JPA’s.
Nevertheless, if the Gnass court's reasoning regarding the identities of the various entities were to
be applied in this case, a court might also avoid finding any “legalistic differences” between the

* In other large cities, agreements between separate agencies within the cxty are often termed
“Memoranda of Understandmg, between subordinate agencies of the city (as opposed to
“contracts” between separate legal cntmes)
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City and the System by viewing the bodies as a single entity (and therefore finding no prohibited
contract):

In making its holding, the Gnass court refused to rely on two cases cited by .

the defendant, in which courts declined to view related entities as having a single existence. In
both cases (Rider v. City of San Diego (1998) 18 Cal.4™ 1035 and Vanoni v. County of Sonoma
(1974) 40 Cal.App.3d 743), the courts refused to apply debt limitations applicable to one agency
to the actions of a separate but related agency on the grounds that the second agencies had a
separate statutory basis. In the Yanoni case, the Court noted that the Legislature had specifically
provided for the formation of a “Senoma County Flood Contral and Water Conservation
District” that was separate and apart from the County of Sonoma, despite having the same
boundaries, a shared governing board and having its taxes collected in the same manner. In the
other, the court found that a JPA formed by the City of San Diego and the San Diego Unified
Port District was indeed an entity separate from the City. (The statute permitting the formation

of JPA’s clearly provides that they may be separate legal entities from their member entities. See

Gov’t. Code § 6507.) In both cases, the courts made it very clear that the statutory authority for
the creation of each independent agency was an important determining factor. :

There is statutory authority for cities to create retirement systems that do
not involve the creation of a separate entity (See Gov't. Code § 45300 et seq.). However, the
System was created and organized under the Charter.* Nevertheless, the argument that the
System is a component part of the City is certainly bolstered by the fact that the legislation
authorizing the formation of an analogue systeni does not provide for it to be a separate
government entity. (Section 45316 notes that it is an alternate procedure and case law has held
that Charter cities are free to adopt pension plans that differ from the statute. (Bellus v. City of
Eureka (1968) 69 C.A. 2d 353)). Therefore, based on Vanoni and Rider, as well as the statutory
framework for municipal retirement systems, a court should conclude that the System is part of
the City and an agreement between the City and the System is not a contract for purposes of
Section 1090, :

A recent Attorney General’s opinion addressed potential contracts between
a city (San Francisco) and a for-profit corporation that was entirely ownéd by the city, when the
City’s Airport Director and 2 member of its Airport Commission, acting in those capacities, =
participated in the making of the contract while also serving as members of the board of directors
of the non-profit. Finding that the two individuals in both roles would be acting in the best
interests of the city, the Attorney General’s office opined: “We do not believe that Section 1090

has any application where the contract is between a public agency and its wholly-owned

corporation, regardless of whether is non-profit or for-profit.” (81 Ops.Cal.Atty.Gen. 91, 93y It
should be noted that this opinion was based, in part, on the fact that the two individuals “will not
be receiving any personal gain” as a result of the contract and therefore would have undivided

“ There are other statutes that establish certain other retirement systems (See Gov’t. Code § 9320
ctseq. (Legislative Employees); § 31450 et seq.) (County Employees)).

5
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loyalty to the eity while acting in both roles. (That may not be the case with regard to the
System, since the board members will receive benefits from System. Therefore, placingtoo
much reliance on this opinion may be risky.) The Attorney General also notes that he would
decline to apply 1090 where it “would not serve the purposes of the Legislature in enacting
section 1090” despite the absence of a clear statutory exemption. (Id. at 94.) Hopefully, a court
would take a similar stance with regard to the System. Even if a court were to find that the

System was a separate entity from the City, there is legal precedent for finding that 1090 might

not apply.

b.- Contract was Developed, Negotiated or Approved by Persons
Covered ’

n A secohd element of a potential 1090 violation requires that the contract
be “made” by a person (or a body or board of which that person is 2 member) who is covered by

~ Section 1090. Section 1090 has a wide reach. According to the California Attomey General’s

publication on the subject “[v]irtually all board members, officers, employees and consultants are
public officials within the meaning of section 1090.” The aspect of “making” the contract can
involve a wide range of actions, including preliminary discussions, negotiations, reasoning,
planning, and advising with regard to the subject of the contract.

(i) City didn’tintend for 1090 to apply to Board

While it may appear that the City/System agreement was made by
individuals who are covered persons under the statue, it is possible to make an argument that, in
establishing the Board and naming to it individuals who would so clearly have financial interests
in the Board’s actions, the City Charter may have intended that Section 1090 not-apply to the
Board. The authors of the Charter were fully cognizant that the Board would make decisions that
would have an impact on the current and retired employees of the City. Given the “conclusive
presumption” that any contract made by a board that has even a single member with a prohibited
financial interest under 1090 is void, application of 1090 means that the City Charter would have
essentially established a board that could not function in achieving its main purpose. That clearly
could not have been their intent.® (This may not be controlling, however, as the Legislature

apparently didn’t intend for local agencies to have the option of exempting officials from Section

1090’s reach.)

A stronger argument is that the application of Section 1090 to the

3 Although there is a “rule of nccessity” that allows boards to act when one of their members has
a conflict, that rule also requires that the members with the conflicts not participate in the action.
(69 Ops.Ca.Atty.Gen 102.) However, when this rule is applied to the Board, the three City '
officers, the three employees and the retired employee would all be disqualified, leaving many of
the important decisions of the Board up to the four public members. That would hardly have
been the intent of the drafters of the Charter provision establishing the System.

6 S
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- potential conflict between Section 1090 and the Charter’s provisions establishing the System, a

- Cal. Fed. struck down the imposition of a municipal business license that conflicted with a
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operations of the Board creates a potential conflict with the provisions of the Charter (which
intended that the specified individuals make the required-decisions of the System). In that case,
we would need to apply the principles that have been developed to address conflicts between
state laws and local provisions that address “municipal affairs.”

As a charter city, the City may “make and enforce all ordinances and

provided” in its charter. (Cal. Const. Art. XI, Section 5.) City charters adopted under the
Constitufion “with regard to municipal affairs shall supersede all laws that are inconsistent
therewith.” Otherwise, the City is subject to the general laws of the state. It has been
conclusively held that the establishment of pensions and pension systems is a “municipal affair.”
(Murphy v. City of Piedmont (1936) 17 Cal.App.2d; City of Downey v. Board of Administration,
Public Emplovee Retirement System (1975) 47 Cal.App.3d 621.) However, Section 1090
regulates the operation of the System, not the City’s power to create it. In order to address the

court would look to the case law that has interpreted Article XI, Chapter 5. An analysis of the
two seminal cases addressing conflicts between charter city legislation and state law provides
some very useful guidance in navigating this often-confusing area.

In two cases, California Federal Savings and Loan Assn. v. City of Los

Angeles (1991) 54 Cal.3d 1 (“Cal. Fed.”) and Johnson v. Bradley (1992) 4 Cal.4" 389
(“JTohnson™)%, the California Supreme Court reexamined and restated the process for analyzing
conflicts between charter city laws addressing municipal affairs and general state statutes. As
these cases show, the task is not an easy one. The threshold inquiry is deciding whether there is
an actual conflict between the two laws. As the court in Cal. Fed. stated: “To the extent difficult
choices between competing claims of municipal and state governments can be forestalled in this
sensitive area of constitutional law, they ought to be; courts can avoid making such unnecessary
choices by carefully insuring that the purported conflict is in fact a genuine one, unresolvable
short of choosing between one enactment and the other.” (54 Cal.3d at 16-7.) The Cal. Fed.
court notes two cases (Bishop v. San Jose (1969) 1 Cal.3d 56 and Weekes v. City of Oakland
(1978) 21 Cal.3d 386) in which it found “no real conflict.” B

As the Cal. Fed. decision notes, if a genuine conflict is found between a
local law addressing a municipal affair and a state statute, a court must then determine whether
the state law addresses a statewide concern. Otherwise, the municipal law is beyond the reach of
state legislative control. If however, the state statute addresses a matter of statewide concern and
is reasonably related to its resolution, then the state law controls. Essentially, the analysis then
boils down to whether, “under the historical circumstances presented, the state has a more

statewide scheme to limit Jocal taxation of savings and loan associations, while Johnson upheld a
local program for publicly financing campaigns in light of a claim that it was invalidated by a
state initiative that prohibited such programs. :

1083669. 3
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substantial interest than the charter city.” (Cal. Fed., 54 Cal.3d at 18.) Thus, in cases presenting
a true conflict, “the hinge of the decision is the identification of a convincing basis for legislative
action originating in extramunicipal concerns, one justifying legislative supersession based on
sensible, pragmatic considerations.” (/d.) :

In our case, a court should be able to avoid finding an “actual conflict”
between the Charter provision establishing the make-up of the Board and Section 1090, by
finding that 1090 does not extend to agreements between different agencies of the City
government. That way, the Court could permit the City to establish the Board with the make-up
it feels to be optimal, without creating a conflict with state law.

However, if a court were not to accept that argument, it would be difficult '
to argue that 1090 did not address a matter of statewide concern. In our highly interdependent
state, no tenable argument can be made that only the citizens of a particular city have an interést
in the absence of public corruption. Clearly, businesses, property owners, other government
agencies, as well as citizens of adjoining municipalities, all may be affected by a corrupt city
government. In fact, as the court in Johnson noted: “{W]e agree with petitioners that charter
cities may not enforce laws that are inconsistent with or impede statewide regulation of the
integrity of the political or electoral process. ...” (Johnson, 4 Cal. 3d 394, fn. 4.)

: In this case, assuming thc agreement between the City and the System is a
“contract” within the meaning of Section 1090 and a court does not interpret Section 1090 such
that a conflict is avoided, there is not much doubt that the members of the Board “participated” in .
making the contract when they voted fo approve it. In fact, the law conclusively presumes that
all members of a board that executes a contract, even those members who did not vote on the
contract, are presumed to have participated in making it.

C. Financial Inferest

The most difficult element of this analysis may involve the determination
of the existence of a “financial interest.” The statutc does not define the term “financial interest,”
although it has been extensively explored in the case law and is generally defined very broadly.
We will analyze it, and the specific circumstances of the agreement in question, below. In
addition, the exemptions from Section 1090 mainly operate with regard to the financial interest
element, defining certain interests to be either “remote interests” or “non-interests.” We will
look at the possible exemptions first.

(i) Interest in City Salary

With regard to the interest that six members of the Board may have
with regard to the contract with the City, Section 1091(b)(13) holds that the interest of any
employee of a governmental agency in his or her salary, per diem or reimbursement of expenses
from a government agency is a remote interest. Therefore, the Board members who are City

1083669. 3
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employees would have a “remote” interest in an agreement between the System and the City due
to their salaries. Thus the affected Board members could have disqualified themselves from the
consideration of the contract with the City. An argument can be made that their interest was so
obvious that no notice was required, but even if that was acceptable, it does riot cure the fact that
they may have actually participated in approving the contract (or simply been a member of a '
body or board that-made a contract with an entity (the City) in which they had a financial interest

(thelr salary))

(ii) Interest in System Benefits

Another cxemption that may be applicable here is listed i in Section
1091. 5(a)(3) It states that a public official shall not be deemed to have a financial interest in a
contract when his or her interest is “that of a recipient of public services generally provided by
the public body or board of which he or she is a member, on the same terms and conditions as if
he or she were not a member of the board.” The challenge here is showing that the payment of
retirement benefits falls within the definition of a “public service.” There is no case Jaw
interpreting this provision. 1 believe we are Jeft with a straxght statutory interpretation. It is clear
that the System is really only intended to prov1de one thing—employee benefits. To the extent
that public agencies are created to serve the public (in this case to provide benefits to public '
employees, which arguably insures their loyal service throughout their careers), that is the

function the Board serves.

The preceding exemption is, in many ways, a restatement of an
exception also used in the regulations implementing the Political Reform Act (PRA). This
exception is based on the concept that actions that affect the “public generally” should not be the
basis for a conflict of interest (presumably on the grounds that such a prohibition would prevent
any action at all, as every citizen would be barred from action.) A specific regulation of the Fair
Political Practices Commission, which implements the PRA, applies to members of board and
commissions “who are appointed to represent a specific economic interest” and exempts them if
the statute or ordinance creating the position requires them to represent that position, if the
decision does not involve any other personal interests and the decision will “financially affect the
member’s economic interest in 2 manner that is substantially the same or proportionately the
same as the decision will affect a significant segment of the persons the member was appointed
to represent.”” (Title 2, Cal. Code of Regs. § 18707.4). This concept would clearly apply to the
three members of the System as well as the retired member. It is more difficult to extend it to
include the City Manager, Auditor and Comptroller and City Treasurer, as it is not clear that they
were appointed to the Board to represent their personal interests in their retirement benefits.
(However, it can also be argued that they were appointed to represent both their personal interest
as recipients and the specific functions they serve with the City.)

(iii)  Effect of Contracton Interests

1083669. 3

SDC076447




EOHENE JEUULD = L4 U~ THTH W 11U QUL 1 s it howes

Memorandum To:
RAB

February 20, 2004
Page 10

As to the financial interest of the members, there may be some
question whether the members of the Board actually had a financial effect in the agreement. As
stated earlier, Section 1090 does not define what a “financial interest” is. However, the case law
has examined the issue quite thoroughly and, applying the concept that the statute is to be
“strictly construed,” has found many types of situations to feature prohibited interests. The most
telling comment on this process states “however devious and winding the chain may be which
connects the officer with the forbidden contract, if it can be followed and the connection made,
the contract is void.” (People v. Deysher (1934) 2 Cal.2d 141.) It is essential that we analyze the
exact effect of this particular contract will have upon the members of the System (and hence the
members of the Board). If there is any chance at all that the City-System agreement will increase
benefits (or even insure that the benefits promised in the City-Union agreement are paid), the
City-System agreement would likely result in a financial interest on the part of the members of
the Board that are also members of the System. It has been noted that by the time the contract
was concluded, the City was fully obligated to provide the stated benefits and the contract merely
provides a method to implement them. This may require further inquiry in order to be able to
show that no financial effects resulted from the contract,

2. Special Conflict Rﬁles .

There is also precedent for the application of special rules to a conflict
analysis. In several instances, courts have held that specific conflict provisions that differ from
Section 1090 should be enforced in its place. (See Old Town Dev. Corp. v. Urban Renewal
Agency (1967) 249 Cal.App.2d 313 and 51 Ops.Cal.Atty.Gen. 30.) However, in such instances
there is a specific conflict provision that takes precedence over the more general provision of
Section 1090. There is no such special statute present here, although perhaps an intent to have
such an exception is inherent in the structure of the Board.

B. Effect of Conflict Upon Contract

If any member of the Board that acted on the agreement had a conflict under Section
1090, the law holds that the agreement would be void. Although the language of Section 1092
states that a contract made in violation of Section 1090 may be voided, case law has consistently
held that such contracts are void, not voidable. (See Thompson v. Call (1985) 38 Cal.3d 633.) In
addition, any entitlement to payment pursuant to a contract made in violation of Section 1090 is
also void and the payment of any compensation is disallowed.

ce: CMH,_ MKT
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‘May 13,2004
Lawrence Grissom
Retirement Administrator
- San Diego City Employees’ Retirement System
401 B Street, Suite 400 - L

San Diego, California 92101

RE: . James F. Gleason, éic. v. San Diego City Employees’ Refirement
- San Diego Superior Court Consolidated Case No..GIC 803779
Our File No. 7835.56570 '

Dear Mz. Grissom'

TblS law ﬁrm represents San Diego City Employees' Retirement System ("SDCERS")
in three consolidated actions cwrently pending before Judge Patricia Y. Cowett, of the .
Superior Court of the State of California, County of San Dlego ~under the Jead caption, -
James F. Gleason, et al., Plaintiffs v. San Diego City Employees’ Retirement System, et

dl., Defendants, San Diego Superior Court Case No. GIC803779 ("the Gleason
hucanon") Pursnant to a vote of SDCERS' Board of Trustees (the “Board”) on March
11, 2004, SDCERS conditionally agreed to settle the Gleason litigation according 1o

That City Manager Will Recommend ToCity Council-For Approval And Which.

" SDCERS' Counsel And Litigation Representative Will Recornmend To The SDCERS
~Board For Approval And Which Are Agreeable To Plaintiffs And Their Coumsel" ("the
Term Sheet"). On March 9, 2004, the City Council voted to approve seitlement of ﬂlE'

" Gleason litigation pursuant to the provisions of: the “Term Sheet.” ‘

Paragraph 8 of the Term Shee’( states, in pertment part: "SDCERS' approval is subject

to review and approval by independent ﬁducxary counsel.” SDCERS has selected Jan -

Webster, Esq;, and Dan Riesenberg, Esq., of Pillsbury Winthrop, LLP, to serve as the

independent fiduciary counsel required by the Term Sheet ("deumary Counsel"”). As
~part of its analy51s Fiduciary, Counsel has requested that this. firm, in its capacity ‘as.
Titigation counsel in the Gleason litigation, provide an analysis of the risks and benefits -

of litigating this action to a final enforceable judgment, rather than resolving it through

settlement. This letter is presented to.you on beha]f of ‘[he Board in sahsfachon of that
. quuuement ’ ’

2150 EYMPHONY TOWERS =~ °

SAN DIEGO, CALIFORNIA 32103

SDC076809
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SUMMARY OF OPH\"ION

1. Ttis reasonably probable that Plaintiffs’ Motion for Summary Adjudication of

' the issue of whether Manager’s Proposals I and II violate City Charter, Article
IX, section 143, would be granted. An enforceable judgment allowing the
Board to set new’ amortization rates ‘would be delayed until mid 2006 to emy
2007 :

A ba.re probability exists that a court would conclude the Board br»ached its
fiduciary duty by approving Manager’s Proposal II However, the nature of
Plaintiffs’ damage claim based thereon makés it unlikely that substantial
» monetary damaoes \wuld be awarded on the basis of ﬂus claim.

C

It is probable the Court would conclude ﬂlﬁ Board’s vote to adopt Manaoer S
Proposal II violated Govermnment Code section 1090, thereby mvahdatmg the
vote. .

v

4, Itis possible that a court order invalidaﬁng Manager's-Proposals T and Il on a
* going forward basis could result in a greater net monetary recovery for
SDCERS than would be obtained under the settlement. However, it is probable
_ that an enforceable Judgment would be delayed by appeals until apprommately
' 2007. Furthermore, any tight to increased payments in the mmedlatay ensuing . .
years would not be protected by any form of collateral to secure such payments.
. The Board would incur approximately $300,000 to $500,000 in ‘additional
a’ftomey s fees and costs to obtain a ﬁual Judgment under ﬂ:us scenano, .

5. Itis unhke]y that a court would enter an order mwahdahnv Manager s Proposal
‘ 11, ‘but permitting - selective enforcement.. of Manager’s Proposal I in-such-a -
- manmer that resulted in a superior monctary rccovery than would. bc obtamed_ .
under the settlement. : S : a

6. - Itis probable that the Court would enter an order permitting some amount of
- restitution for past underfunding by the City. However, we cannot predict with
any Teasonable certainty what amount. might be awarded. - ‘Frthermore; an
" enforceable judgment nnder this claim would likely be delayed by appeal fora
period of between 18 months and three years. SDCERS would incur
approximately $300,000 to $500 000 in additional attomney’s fees and costs
during this time.

7. The settlement achieves subs‘tantzaﬂy all of the most likely results of a litigated
resolution of this ‘matter, and does so far sooner than would be accomphshed .

SDC076810
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under a litigated resolution, -at a lower cost to SDCERS It substantlaﬂy__ .

* increases the amouini of money contributed to SDCERS in the upcoming fiscal

years, it retums SDCERS to an actuarially-based contribution method, and it -

2llows the Board to implement the most recent changes i in ‘actuarial assumptions
significantly sooner than would o‘(hermse be possib]e : .

BACKGROUND .
Our analysis. is based on the followmo sources of mformahon. This. ﬁﬂl‘l has been

. counsel of record for SDCERS in the Gleasai litigation since its inception, a period of
apprommatc:ly 17 months. -During. that time, we have reviewed approximately. 100 °
" bankers bokes of documents from sources including: SDCERS, ‘Gabrie), Roeder & .

' Smith (*GRS™); Hanson Bridgett, the City, and Morrison & Forester, out of which we

have produced approximately 10,000 pages of documentation. We have conducted - -
approximately 100 hours of interviews with SDCERS Staff, Trustees, Acharies,

- Fiduclary Counsel, and indepéndent third party witnesses. We have participated in the
depositions of the . following individuals: Lawrence Grissom, Fred Pierée, Ron
. Saathoff, Tem Webster, Cathy-Lexin, Mary Vattimo, John Torres, Robert Blum and
" Constance Hiatt - We have reviewed transcriptions of SDCERS Board meetings
- conducted in June;, July and November 2002. We have conducted legal research
relevant 1o the claims and defenses implicated by the causes of action stated n the
Gleason htluauon_ B

Reference to spec1ﬁc items of evidence in the followmcr sectmns is not, and should not
"be construed as, 2 comprehensive or exclusive list.of evidence relevant to the particular
~ issue addressed; but is instead intended to provide an example of thc ev1dence which

:cmght bcar on thc pamcular 1ssue, should this matter procced ) tnal :

: SUM:MARY AND ANALY SIS OF THE FACT S

ln the event this matter had proceeded to trial, and thereafler appeal the follomng facts
~would likely have been proven by a preponderance of the evidence. Thus the following

facts constitute the record upon which the issues of law presented in ’the Gleasorz'

‘Titigation wou]d have been dec1ded

A, The’®6 Agreement (“Manager’s Proposal 1?).

- In or about June 1996 the. ley Manager proposed an “Employer. Con’uibuﬁon Rate . . .. .

Stabilization Plan” (“Manager’s Proposal I”). The. principal feature of Manager’s
" Proposal I was that contribution rates would be set based on an agreed rate between the
City and SDCERS independent of the contribution rate derived from calculations by
- SDCERS’ actuary, Rick Roeder of GRS. Under Manager’s Proposal 1, contribution

SDC076811
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rates would be’ ca}culaied on the basis of the” pro;ecied unit credit CDUC) actuanal :
method, with specified contribution Tates in the ensuing two fiscal years of 7. 08% amnd . -
. 7.33%. Thereafter, the contribution rate would increase by 0.50% each year “mtil the

CODtﬂbuthIl rate reached the rate calculated on the basis of the enfry age normal (EAN)
actuarial method Significantly, the Clty Manager s proposal also speczﬁed

“In the event that the funded ratio of the System £alls to a level 10% -
‘below the funded ratio calculated at the June 30, 1996 achierial
. valpation...the City-paid rate: will be increased on July.1 of the year . .
*_following the date of the actuarial valuation in which the shotfall in”
‘finded ratio is calculated. The increase in the City-paid rate will be
-the amount determined by the actuary necessary to restore a-funded
" ratio no more than the level that is 10% below the funded raﬁo .
4.:calculated at the June 30 1996 actuarial valuation.” S

The City Managar’s State‘d reason fnr pra:s'f:nﬁ_ng the "EmployefS» Contribution Rate

Stabilization Plan” was the unanticipated fluctuation- in the Emp]oyer’s Contribution
Rate u.nder the projected unit crecht actuanal method adopted m 1992-

B Several witnesses have testified that Managcr s Proposal I was prescnted to the Board

for approval - g:ontemporaneously with the City’s negotiation of new labor contracts

~with its -unions.  These negotiations included. promised reﬁrcment benefit

- enhancements for union members, Pursuant to City Charter, Article- D( Section 144, .

- . -d majority of the Board was comprised of individuals whose pensions wou}d have been
- -affected by the outcome of tha City- -Union labor negohatmns '

1. Fn-st Opxmon Issued by deuclary Counsel.

’Ihe ques‘aon of whether the Board would be- chschargmo its ﬁduclary duﬁes dn -

adopting Manager’s Proposal 1 was submitted to fiduciary counsel for an -Opinion.

.Counsel noted that nothing in the proposal “changes the Board’s discretion to adjust

the actuarial assumptions on which the System is based as needed in order to insure the

" long term finding integrity of the System. This comment, however, failed to take into -
-account that Manager’s Proposal I required the contnbu‘hon rates be set independent of
achiarial calculations, such that changes in actarial assumptions would have no effect '

~ on contribution Tates over the bfetlme o:f the agreement Nonetheless counsel

concludc:d_ T s

\

o Unless othermse spec;.ﬁed all sectlon refvrences to the City Charter are'to’ Artmle X
thereof ,
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_ “Provided the City-paid rate in the- {Plan] is - not less than ag a.mount

 substantially equal to that required of employees for normal retirement” -
allowances as certified by the actuary, the Board will be acting within

the’ discretion granted to the Board to adrinister the Systém and
-discharging its fiduciary duties set forth in Article XVI, See. 17 of the -
California Consntuuon.”

Cotmsel’s statement derived from (\wihout referencing) City Charter secuon 143, the’

* determinative provision in the Gleason litigation. Counsel’s allusion to section.143 _

. drew only on one phrase (° “The City shall contribute' annually an amount substantially
equal to that required of the employees for nommal retirement’ allowances...), but
failed to reference, let alone analyze, the subsequent phrase (“...as certified by the
actuary...”) ‘which became the cornerstone of the Plaintiff's case in the Gleason
. litigation. Moreover, . counsel’s letter provided no analysis of the final sentence of

section 143, which again references the interdependent relationship between SDCERS’ -

‘Board and Actuary in all matters relatmg 1o the Tetirement system s operatmn

2 Additional Opinions Issued by Flducxary Cmmsel. -

~In response to questions from members of the Board, fiduciary counsel issued 2 second R
opinion: addressing SDCERS’ duties under Claypool v. Wilson (1992) 4 Cal. App.4™

-646, and related cases. The Board wanted to ensure that the modification of vested
Cpensxon rights which would result-from adoption of Manager’s Proposal I were “offset”

" by an “increase in ‘benefits and other advantages granted fo the -beneficiaries” of -
- /SDCERS. In an apparent reference to pronused retirement benefit enhancements at
- issue Inthe concurrent collective bargaining process, counsel noted that “other aspetts

of the City Manager’s proposal” conferred increased benefits on the SDCERS
members. - This, - combined with the conclusion that “stabilization of amployer

" contribution rates is directly related to the ﬁmcnomng and integrity of the system,” led
. counsel to conclude. the Board was actmg ina manner consistent with its duties under
. Claypool. : ‘

Inits second opinion letter, ﬁduclary counsel also addressed two "additional issunes
~raised by Board members, that remain relevant to the Gleason litigation. First, counsel
noted the Board is held to the standard of professional bankers and bank investment
advisors, and therefore has “a duty to determine the financial viability of the City
before it approves contribution payments at a level less than that recommended by the
actuary.” Failure to carry out this duty, counsel noted, would be a breach of fiduciary
duty, Afler reviewing the available information, counsel concluded a process existed

=
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through which the Board could satisfy itself of the - City’s ﬁnanmal wabl ity.

- Testimony elicited by Plaintiff’s counsel in the Gleason litigation from several -
- witnesses shows such an investigation was never undertaken, let alone completed to the ,

sat]sfacmon of fidvciary counsel or thc Board.

‘Next, counsel not»d that, because “the Board has no authority 1o determine benef s or
. to make bcneﬁt changes,” it “should not engage in negotiations for benefit changes or

increases.” Nonetheless, certain Board members inquired as to whether the “real
-conflict™ presented by Board members voting on proposals which would confcr,
_ financial benefits on thémselves wonld prevent those Board members from voting on

‘the proposal. F 1duma.ry counsel noted that the City Manager’s proposal made adophon

of increased benefits in the concurrent labor negotiations contingeént on -approval of -

" reduction of the City’s funding obligation. However, counsel noted the drafters of the
City' Charter (through which SDCERS was established). “were aware of possible -
conflicts- of interest inherent in theé appointment of those [financially interested] "~ .
-members of the Board™ Under these circumstances, counsel opined, the “bare .
potential for a confhct of imierest does not categorically bar " a fiduciary - from. -

- functioning as a trustee.™ ‘Counsel dld not, however, notify the Board of the existence
of ‘Government Code section 1090, nor prowdc any analysis of its effect on the

Board’s ability to deliberate or vote on the issne before it. Notwnbs{andmu ﬂns-

© omission, counsel concludcd

“[11t is our opinion that those Board members who voted in favor of
the proposal solely in the interest of, and for the exclusive purposes of
- providing benefits to participants and their beneficiaries, minimizing
- "employer contributions thereto, and defraying reasonable expenses of -
‘administering the system, did not have a CDDﬂlCt of interest sufﬁ01ent '
to bar th or her from functonmc as'a trustee.”

Accordmg to Mr. Roeder the performance . of relcvant financial marke’ts dunncr the ’

1996 through 2000 time frame caused the funded ratio to far exceed the “tngger”
established by adoption of the 96 Agreement. Mr. Roeder noted. it was generally
accepted that the funded ratio tigger was 82.3%, but because the funded ratio never

2 Govermment Code section 1090 -states: “Members of the Leglslature state, -county,
district, judicial district, and cify officers or employees shall not be financially
: mterested in any contract made by them in their official capacity, or by .any body or
‘board of which they are members.” This section applies to pcrsons in the position of
SDCERS Board members. (Govi, Code -§ 82048.)
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approached that lev el certam potential ambiguitics in Manager s Proposal T were never
resolved. : e

" B. The 2002 City- Manaucr s Proposal (“\/Ianaver 5 Proposal Ir Y

On June 10, 2002 the. City Manao'er on behalf of the Mayor and Cz’tv Council,
requested that SDCERS approve an ameudmcnt to Manager’s Proposcd Las follows

“The floor for the actuanal funded ratio of SDCERS wﬂl be -
- cstabhshcd at 75%.

“The City will. pay contributions at the ‘agreed to’ fates for FY96

through FY07 as contained in the Manager’s Proposal. I the actuarial

" funded ratio falls below the floor in any year, the City will increase its
contribution rate on July 1 of the following year by an amount equalto. -

one-fifth of the amount necessary to reach the full actuarial rate. The

City will pay this increased amount for each of the subsequent four

_ years in order to achieve the full achiarial rate over a five year period.”

The City Manager identified ‘a5 the basis for the proposed amendment ‘several
“unprecedented -events” during the preceding two - years, nclema the events of
Septernber 11%, “the collapse of the dot com mdustry,” the “overall fall inthe

~investrment market,” the “specific loss of revenues in the San Dleoo economy, and the .

o annmpatcd raid on local Tevenues by the State of Cahforma.

) AContamporaneous documents ‘as well as teshmony of multlple wnnesses in ‘the
 Gleason litigation; prove that — as with Manager’s Proposal I-= Manager £ Proposal 13
was linked to the City’s collective barcammg with its unions over new labor contracts.

The evidence i$ clear that the City promised-its unions enhanced retirement. benefits,

" contingent on the Board’s adoption of Manager’s Propdsal Il The evidence is likewise

“clear that the linkage between enhanced retirement benefits for City employees, and
adoption of a mew “contribution ‘agreement” was repeatedly emphasized in
.commumca‘a ons between City labor negoh ators and. SDCERS Board members.

1. - Oplmon Issued by Fiduciary Counsel

'SDCERS requested an opinion from its current- ﬁduc:ary ‘counsel, Robert Blum, Esq -

as to whether adoption of Manager’s Proposal II was consistent with the Board’s:

~ fiduciary duties. In an unsigned draft opinion letter dated June 12, 2002, Mr. Bluin

summarized the circumstances leading to the City Manager’s request for adopttou of

- Manager s Proposal II, including: the total of contributions by the Clty and members to

SDCQ76815
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.'SDCERS was msufﬁcwm to cover the normal cost and interest on past service cost’
computed at the actuarial fanding rate; from July 1996 to June 2002, the difference
between actual City costributions and actuariaily calculated contributions totaled
vapprommately $90 million; and, “it is estimated that as of June 30, 2002, SDCERS
funding ratio will be close to 82.3%.” The last factor listed by Mr. Blum was clearly
‘the most critical from the City Manager 3 perspectwe insofar as “hitting the funded
" 1atip trigger” would, according to. one: mterprelanon of Mana,,er s. Proposal
(supported by at least a phuality of the Board,) require an 1mmedxate addmonal cash’
' conmb\mon of between $25 million and $75 million. :

MI Blum noted That since Manager s Proposal T was evecuted, the ,Iaw govemmg
employees® interests in thelr retirerent system had been “substantially strengthened,”
. thus Himiting the ability of employers to alier contribution obligations in a manner that
affecled vested benefits. Moreover, Mr. Blum noted that the ability to “mitigate”
funding reductions through provision of “comparable new benefits” was “not
govemuw with- respect to the Board’s responsibility to act prudently. If it were
governing then each time that employer persuaded a Board to reduce contributions, it
- conld avoid- challenges by increasing benefits, That- would not pass. elememary
, actuanal requlrements 3 A

Slmﬁcan'dy, Mr. Blum noted T_hat one of the. queshons leﬁ unanswered by the City

“Manager’s proposal was the mezns by which the City would fund its contribution-

- obligation under the proposed. modification to Manager’s Proposal I.- Again,
testimonial evidence elicited in the Gleason ImgauOn shows the issue o “mvestlgauncr

. the City’s ability to pay” was not dona despue the wammgs of’ ﬁdumary counsel in

' boTh 1996 and 2002: ; : S S

Aftcr more than a dozen pages of ana]yms M:c Blum s un51gned draﬁ opmmn
concluded D
“Under the facts as ‘we understand. them and for the Teasons discussed
above, it is-our opinion that there is a material risk that if the Board .
" were.lo’ ag7ee to the proposed amendment to the Manager’s Proposal
s 1S curvent form, and if this decision were cha]lenged in cawrt, a
court would hold that the decision was not o proper exercise of the
.Boards ﬁa’uczmy res_ponszbz‘bnes based upomn the facts before {he .

3 Mz, Blam’ s opmmn on ths issue appears to duecﬂy conh'adlct at least one basm upon
which prior fiduciary counsel opined that- adoption of Manager s Proposa} I was a
Proper exerase of the Board s fiduciary duties.
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Board and the actuaries [sic].opinion 1o the contrary. A court would
look at whether the Board had substantial evidence to support the -
propriety of its actions and there is 2 ‘material risk that a court would
ﬁnd such evidence lacking.” (Emphasis added.)

2. Mr. Rocder s Presentation Regarding Manager s Proposal ..

,On Jume 12, 2002, SDCERS’ ‘actuary, Mr. Roeder, made a presentanon to the Board -

that was critical of Manager’s Proposal IL " Among the most important points Mr.

Roeder made were the -findamerital inconsistency, from SDCERS’ point of view, -

“between the “enhanced benefits™ aspect of the proposal, and the “contnbut{on relief”
aspect of the proposal: Mr. Roeder also laid out the 101]0ng facts WhJch he
fconcluded were relevant to the Board s decision: : :

@  SDCERS’ role should be Jargely independent of the setting of
existing, or potentlal benefit Ievels,

’ (b) E\astmc benefits for Cxty employees were not below average
compared to other state and national public systems

ey SDCERS is ore of the few retirement systems to use PUC

- funding, ‘and on that basis has one of the lowest funded ratios in-
California; moreover the emstmo funded ratio is at 1ts lowest pomt
since the 1980’3 and : .

. (d) . The gap betwecn the computcd PUC acmanal rate and thc City’
. coptribution rate’ has been mcreasmg smce 1m 1
proposal ; : S

Mr. Roeder also noted several mmvamnc factors 'Foremost among ﬂlem it appears

was that SDCERS would “be able to make benefit peyments over the next-10-15 years '

regaxdless of the decision made to'grant potential additional fundmcr rehef >

In his presentanon to the Board, Mr Roeder stated, “What the Clty proposes is ow‘szde ,

t‘he norm for generally accepted actuarial ﬁmded polzczes (emphasxs added), a

# Despite having been prominently discussed in the ’96 fiduciary counsel opinicn letter,
‘ fhls appears 10 have been the only instance in which SDCERS’ unwilling involvement

in labor negotiations was mcn‘ucmcd in the pwcess by which Manage,l s Proposal I
was apalyzed,

eatation of the 796 - .
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circumnstance which he felt “place[d] an added bnrden in our view as trustees to
exércise our fiduciary responsibility appropn'ately Mr. Roeder stated that if the
Board was “willing to accept this version of the manager’s proposal, I want everyone
here to be totally cognizant of the fact that the way I understand the current version is it
will [be] possible for the funded ratio to go below 75 percent and possibly significantly
below.”  Finally, Mr. Roeder made clear he was more comfortable Wiﬂl Manacrer S
Proposal I because of the “hard floor” of 82.3%.°

Transonpts of the Tuze 2002 Board meeting documcnt the dlffercnces of opxmon that.

‘existed among both Board members and Starf regarding the proper interpretation of
Manager s Proposal I's ca’rch-up provisions. At issue was whether the entire

underfunded amount came due in the immediately following year, or whéther some

longer term applied. Mr. Blum, along with Mr. Roeder; noted that under reasonably
. anticipated circumstarices, if the funded ratio fell below 82.3%, as it was expected to

* do, the, catch-p prov151on would’ require the CxTy to coninbute apprommatcly $75

mﬂhon in FYOB

3._ The lev Manaver s Response.
On June 18, 2002, the City Manager issued a memorandum to SDCERS purporhng to

~respond 1o concemns taised by Mr. Blum’s June 12 draft corespondence.  There B

‘appears to have been no attempt to respond to Mr. Roeder’s concerms as'expressed in
his presentation. Significantly, despite Mr. Roeder’s concerns over ‘droppmg the hard
‘floor” from 82:3% to75%, the City Manager’s memorandum Jeft that provision

~ " unchanged. "Additionally, the City Manager rcspondcd to Mr. Blum’s concem

" regarding “funding status and anhc1pated eammas ov,er‘@he later stages of Manager’s
‘.Proposal Hby stating: © - C ~'__ - ,

“Thisisa very broad quesnon Wh.lCh mcludes the work 1mt1ated by the
Mayor s Blue ‘Ribbon Commlttee on Clty Finances; the SDCERS

° From the pcrspectwa of a hhga’aon nsk analysis, pcrhaps the most significant
variable in the Gleason litigation is the fact that SDCERS” actuary, Mr Roeder, was
not deposed prior to execution of the Term Sheet. It is, of course, a certainty that

_ should this matter proceed to litigation, Mr. Roeder would both be deposed, and likely
become the central witness in the Plaintiff's case. Based on extensive review of Mr.
Roeder’s files, as well as many ‘hours -of formal ‘and informal interviews; it is our
opinion that Mr. Roeder’s testimony would ultimately support-a-trier of fact in
concluding that Manager’s Proposal 1l ¥vas not an actuarially sound method for making
.conmbLnons to a retirement system.
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subcornmittee on swplus earnings and ‘contingent benefits, and fhe
" need to develop a long term funding policy. Tt is recommended that a
- plan and schedule be developed to complete this policy work.” '

The only substantive modification to the original proposal was an ircrease in the City’s.

- “agreed contribution rate” from 0.50% 1o 1.00% effective July 1, 2004, This proposal
is, at the very least, puzzling in light of the City Mamager's non-response to Mr.

Blum’s questions concerning financing,® and the - City’s purported” justification for

seeking conﬁ'ibu_tion reduction in the first place, ie., that it expected the State to “raid”

City: revenuc "sources ‘beginning in- 2004, thus worsening its shori-term financial

outlook. -

On July 3, 2002, the City Manager provided SDCERS with another memorandum -
- “clarifying™ the terms of the proposal, as well as responding to concemns by Board -

members. Significantly, the City Manager’s “clarification” stated that the City had

agreed to increased benefits for its employess during labor negotiations, “contingent” .

upon SDCERS accepting a reduction of its contribution obligation; yet in response to'a
Board member’s question as to' why SDCERS was placed in the middle “of labor
‘Hegotiations, the City Manager denied such a thing had occurred. Also significant was
‘the City Manager's response 1o the Board’s question of “why we-should assume the
City will find it easier to pay much higher pension costs in the fufure:” -

“It will not b easier nor desirous, just necessary.”

obligation outlined in its proposal. "

: No furrther infoﬁnaﬁdn Was :ijfoﬁded . '_s' to how ﬂle(_jﬂywou]d mcet—;fhe _C'Qnﬁ_—;jguﬁgn T

S 4 .Ju]SJ'Ili,Z.I()()'Z' Board Meehng 1 Ll
" -On Julyf‘l'l",,2002, another Board rr'meeﬁng—_was'he]diét.wﬁich 'Mi‘;;-Bliﬁ‘riijovi&hd an

analysis of the effect of the “changes” the City offered in an effort to gain scceptance - - -

. Discovery conducted during the. Gleason "iitigaﬁon..haS'. produced only.a single .
- ‘memorandutn prepared by the City, purportédly in response to Mr. Blum’s statements -

- regarding investigetion of the City’s financial condition for purposes‘af determining its
~ability 16 meet the anticipated financial burdens of Manager’s Proposal II. However,
the City memorandum addressed only its superior credit rating, and not its ability to
-dfaw on existing or anticipated sources of revenue to meet its cash comtribution

obligations. The evidentiary. record is otherwise silent as to any . investigation by

. SDCERS of the City’s ability to make annual contributions.
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- of M_a.nagér‘é Prop'osal 1L _ Af that meeting Mr. Roeder ma&e cloar that the 82.3%
trigger would be hit in June 2003. Thereafter, the Board devoted its discussion to the

difference in funding obligations bem'ecn competing interpretations of Manager’s” .’

Proposals I'and II. After lengthy and detailed discussions, Mr. Saathoff proposed that

the 75% trigger in Manager’s Proposal 11 be replaced with the e:usnng 82.3% trigger. 5
Additionally, the modified proposal would incorporate the provlsmn in the ongmal g
Manager’s Proposal II that gave the Czty five years after the trigger was bzt to “reach

the ful] actuanal rate.”

‘In the final minutes of what was a very long meetmg, beforea vote was taLen tbe
Board asked both Mr. Roeder and Mr. Blum whether adopting the proposal was “a
prudent exercise of our Iesponsiblhly * Mr. Roeder appears to have responded that the =

final version of the proposal fell somewhere between Manager’s Proposal T and the

ongmal formulztion of Manager's Proposal II. Mr. Blum stated it was dxﬁicult to give .

“an on-the—ﬂy oplmon ” before concluding:

“F can tell you it's'a lot easier to give an opim'_on that you would not be
at material risk. - Exactly how far that opinion can go, exactly what the
. words are, that's a hrtle dlfﬁcult to tell you because we don't have the -
fac‘ts i

- A vote was taken zmmedlately thereafter, in whzch the mod:ﬁed Manager s Proposal II

“passed. 8 to 2 thh one abstentxon.

5 : Contracthcrotzahons

'Prom July through November 2002 Mr Blum and hlS partner, Constance Hlatt,_ _
‘prepared maultiple drafis of a- ﬁdumazy opinion leiter on. the propnety of the Board -

adopting Manager’s Proposal IL. Atthe same fime, Mr. Blum acted as SDCERS lead

" negotiator with the City rega:rdma the cortents of the comn'bunon agreement That'

would ultimately. bccomc the final version of Manageér’s Proposal I - As-d result, Mr.
* Blum became the primary witness to the process by which Manager s Proposal IT was
, createa endorsed and adopted ,

- Unfortunately, both Mr. Blum and Ms, HJatt were meﬁ‘ectwe mmcsscs when deposed

in the Gleason litigation. Mr. Blum and Ms. Hiatt both festified that they “do not.

- recall” researching, analyzing, or otherwise investigating, whether Manager’s Proposa.l
Il would violate Charter section 143; nor was either lawyer able torecall having
considered whether the Board’s adoption of Manager’s Proposal II would violate anti-
- finéncial interest laws such as Government Code sections 1090 et seq., or 87100 et seq.
‘In any event, the opinion letter u]tlmately issued by Mr. Blum made . no mentxon
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whatsoever of the zmvact of sections. 143, 1090 or 87100 on the: Board’s decision.”

-Moreover, Mr. Blum was unable to explain the omission from his final opinion letter of
more than two dozen facts regarding Manager's Proposal I which had been set forth in
support of the neoatWe concluswn sLa.ed in his June 2002 “draft opmmn letter.”

On November 7, 2002, MI Roeder prowded certain ‘written “statements 1 n recrard to
the a:mendment to the Manager's Proposal.”” From the ‘perspective of the Gleason
litigation, the most. 51gmﬁcant statements Mr. Roeder made were:

“(c) It is likely 1hat the’ 82.3% mgger point will be Hit by June 30> 2003,...

*(d) The higher the City's conmbunon levels the better the fundmcr ‘
. status of SDCERS :

*“(g) From a pure actuarial viewpoint, it would be best to hold the City

1o the existing Manager's Proposal and the 82.3% trigger (particularly
. if une of the two 'high contribution rate’ interpretations of the effauts
“of hlttmg ’Lhe Lngger were 1o prevall) »

. 'Mr Roeder’s letter did not mclude any statement to the effect that edoptzon of the
- modified Manager’s Proposal II conformed to generally accepted actuarial prmc1ples,‘
or that it was a prudent exercise of ﬂ:e Board's ﬁduc1ary respons:bﬂf:y :

“On November 15 2002 Mr Blum reporced to the Board on 1he results of his

negotiation: with City representames regarding- ‘the provxsmns of the Memorandura of _

' Understanchng setting forth the final terms of- Manager s Proposal II. Notwithstanding’
“unresolved issues relating to linkage of beneﬁt enhancements 1o. contribution reduction,

‘as well as investigation of the City’s ability to make the projected comtributions called .
for under Manager s Proposal II, the Board's discussion centered on. assumptions

underlying the exemplar calcul atzons m the Memorandum of Understandmg.

Slomﬁcanﬂy -the fist mention of “mdemmﬁcahon of thc Board by the Cxty for

: UDSPCClﬁed consequences of adopting Manager s Proposal II appears in the record of

7 A version of this letter dated Noveinber 5 also.exists. The differences bﬂt@een the

- two Vversions appear immaterial, but ‘have not been fully éxplored during dxseovery n-.

the Gleason litigation.
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the November 15 meeting. Transcripts of the hearing indicate the discussion became

extrernely contentious and -acrimonious. It appears from both the minutes and

transeript that the Board concluded Mr. Blum essentially supported adoption of the” |
MOU because the Board had engaged in prolonged- and difficult evaluation of the
proposal before adopting it. The record does not inchide any discussion of the

-propriety of the Board’s action in light of the relevant language from Charter section

- 143 or op thé issue of disqualifying financial interests wnder ~Government. Code . -

sections ‘1090 or 87100 caused by the link between benefit enhancement: and
contribution reduction. : : : - : -

_Fu_ftherﬁ:pfe, at least one Board member aclmdw}edged i}:a’t Mr. Roeder was “hesitant” -
to.endorse the proposal. . Mr. Roeder confirmed this interpretation of his feelings, .

stating that he felt it was “Inappropriate” and placed the Board in “2 no-win situation”

of evaluating a contribution relief proposal that was linked to enbanced benefits for

A members. Nonethcless, the Board voted to adopt the MOU.

Three days later, on November 18, 2002, - the same day on which Manag'c:r’s Proposal
11 was dated and the City Council resolved to indemnify SDCERS’ Board mémbers - .

'Mr. Blum provided SDCERS with a signed opinion letter, containing an extensive,
albeit ‘retrospective, summary and analysis of the Board’s decision 1o approve the

"modified Manager’s - Proposal II.  Mr. Blum summarized the Board’s ‘decision as .-

'folloWs:

“In essence, the Board decided to trade potential controversy over the

- -meaning of the current Manager’s Proposal and the possibility of
- receiving substantially higher contributions fom the City if the 82.3% .
- trigger is'met in exchange for materially higher ‘contributions. if the.-
trigger is not hit, lower contributions in the first five years if the trigger -

is hit, a date certain when the' full PUC rate is contributed, and

~agreement -on rapid movement to EAN starting ‘at the end of the

trznsition period.”

* Despite Mr. Roeder’s multiple criticisms of Manager's Proposal II, Mr. Blum's only -

mention of Mr. Roeder’s analysis was that the “transition period of moving the City to
full PUC rates and then to EAN Tafes is reasonable based on the temms of the
Agreement.” ‘Mr. Blum’s reference 1o this limited aspect of Mr. Roeder’s overall
conclusion is puzzling, since Mr, Roeder explicitly stated that “from 2 purely actnarial
‘viewpoint,” he preferred there be no’ transition period. M. Blum’s “final”. opinion
letter did not explain what caused him to omit mimerous negative facts regarding

Manager’s Proposal II which appeared in his earlier draft opinion lettér, nor did it
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address sect.on- 143 or the Govemment Code’s financial interest statuﬁes

Umorhmately, tes’cunony by Mr. Blum and Ms. Hlat‘ failed to shéd any light on thesc -

D]I\JSSKODS

6. Exccutmn of Managcr’s ProposalT...

On November 18, 2002, SDCERS executed ﬂne Agreement adopting T\/Ianager s

Proposal IL Slmﬂcanﬂy, the recitals included a statemnent that SDCERS recognized

that “under current fiscal circumstances, undue hardslup would be imposed on the City -

if the Board were to require- that the City immediately increase its contributions to the

full projected unit credit rate calculated by SDCERS’ actuary.” Also significant wasa -
‘previously unmentioned provision allowing the Board to “nullify this’ Agreement to the A
extént required by its duties established under the California Constitution and no one-,

shal] have any liability for Iosses or costs on accornt of such achon.”8 i

On the same date SDCERS and. the C1ty executed an indemnity agreement, thch”'-

prowded “the City shall defend, indernnify and hold harmless all past, present and

. future members of the Retirement Board ‘against all expenses, judgments, settlernents, |

liability and other amounts actually and reasonably incurred by them- in copnection
" ‘with any claim or lawsuit arising from any act or omission in the scope of the

. performance of their duties as Board Members under. the. Charter.” - Although .

' referenced sporadxcally thronghout the’ evidentiary record, there is no" clear picture of
precisely how or why this indemnnity’ dgreemcnt was executed contemporaneously with
‘documents telating to Manager’s Proposal I Informal interviews with Staff and City-

affiliated witnesses suggest the City has snch.agreements with each of its related -
agencies, and that. execution of this indemnity agreement was intended only to provide.
SDCERS' the samc protcctlon prowdcd to pcrsons ‘Serving on. othcr Cl‘y-relatcd-

B }entmes N

SUMI\ILARY OoF THE LI’I'IGATION

© The G’Zeason htxga‘non is- comprised - of three separate. lawsults Whlch weie

‘consolidated for all purposes on SDCERS’ miotion (“Complaint”). All claims stat ed in

the three actions Wﬂ] be mcluded in the class settlement, 'but aIe summanzed separaiely _

“below,

.8 All wimesses, save Mr. Blum,’ Iecall that mclnsmn of the “mullification provision”

“was Mr. Blum’s idea, and that it was ‘incorporated in the MOU over strong objections
“from the City. Mr. Blum, however, testified this provision was the Board's idea, and
. that he simply fo]lovved instructions” in negohatmg for its inclusion' in the final
acrcﬁmem. .
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A Gleasonelal . SDCERS et al. (“Gleason ).

This is the only one of the three consolidated actions to have been filed as a putanvef '_
class action. The putauve class is alleged to be “all those persons who are no longer -
employed by the, Clty and are entitled to receive benefits from CERS » The -

- .defendants in ﬂ'us action are SDCERS and the City of San Dlego

“The' g'ravamen of Gleasor I is that Manacrer s Proposals I and II violate both Charter
.Section 143- and former Mumclpal Code section 24.0801 by failing to prowdc for

. ,ﬁmamw of the Retircment System according to the “actuarially calculated rate.” The .-
, Complamt states a first cause of action for declaratory relief that: (2) “the City has ;
violated the- City Charter by failing to fund ifs retirement plan as required by Article.”

IX, section 143. 0 (b) the City has violated San Diego Mummpal Code’ section,
24. 080111 by “failing-to fund its retirement plan as quu]red” and (c) “the City has

9 pirsuant to the Board’s mstruchon we have attempted to persuade the other parhe_, to
seek a class certification which will also include current City employees, such that
. approval of the settlement would bind both the class of current members: of the

" retirement system, as well as future members. As of the date of execution of this letter,
it appears unlikely the partiés will agree to such class certification because of plaintiff

“ counsel’s new demand that the parties agree to the a.mount of fees he wﬂl be awa.rded '

as a condition to expanding the Sett]ement class.

10 Charfer Section 143 states, in pertinent- part‘ “The City shall contnbute annually an -
“amount substantially equal to that required of the employess for normal retirement -

allowances, as certified by the-actuary, but shall not be required to, contribute in excess

of that amoun‘r, eﬁ«;ept in- the case. of - ﬁnancml ‘Habilities accrumg under - any new’
Tetirement plan or revised retitement plan because of past service of the employees. -
The mortality, service, experience or other table calculated by the actuary and the -

:valua‘cxon determined by him and approved by the board shall be conchusive and fmal
:_and any Tetirerment system established under this article shall be based thereon.”

" Prior to November. 18, 2002, San’ Diego Mumclpa] Code section 24.0801 stated, in

pertinent ‘part: “...the City shall confribute to the Retirement fund in-respect.to

- .membess a percentage of eamable”’ compensatxon as determined ‘by ‘the System S
o Actuary putsuant to the amma] actuarial evaluahon reqmredby Section 24.0901..

As part of the enactment of Manager S Proposal 1, this section was amended to ‘state:

oo

. “Thﬁ City will contribute to the Retitement P\md, on behalf of Members employed by

- the City, the amounts agreed- to in the governing Memorandum of- Understending .

" between the City and the Board." The Actuary separately determines the City’s
confributions for General Members, Safety Members and Elected Officers. All
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. wolated San D1°go Mummp._l Codé section 24 11 1117 by faﬂmg to fund its retuement' :

plan as reqm;red.

The- Comvlamt ] second cause of action sought a Judmal declaranon that SDCFRS o
breached its fiduciary duty to its members by allowing “underfunding” of the - .
Retirement Systern, and whether such underﬁmdmo has “unconstitutionally impaired .

Pla.mﬁffs vested contractual rights.”

Fmally, the. ﬂmd cause of action sought in pertinent part:*(a) reshtuﬁon by the City of

“all amounts owed to the CERS’ [sic] trust fund as a result of the City’s past violations . -

" of law;® (b) an- mjunctxon prothmno the City from unlawful underfunding of the, .. ..
CERS’ [sic] trust fund in the future; (c) money damages to the Plaintiff class for -
retiremneit benefits Wh.lCh could have and would have been paid but for the defendants L

unlawful conauct

B'. Glezzso;z v SDCERS ( Gleason II 2.
This lawsuit was filed by Plaintiff J ames. Gleason mdxwduaﬂy, naming unly SDCERS

‘as a defendant.” The comp]amt alleges the City proposed to increase pension benefits'

_for active  City employees, conditionsd upon the Board’s adoption--of Manager’s
“~Proposal II. The Complaint furthér alleges that certain SDCERS Board members
(Cathy Lexin, Ron Saathoff, Terri Webster and Mary Vattimo)'* had a “financial
interest” in the proposed pension benefit enhancernents within the meaning of that term

" as established by Governinent Code sections 1090 et seq., and 87100 et seq. Finally, -
' the Complaint alleges the foregcuncY individuals failed to disclose T.hen ﬁnanclal mterest -

dn the transachon before votmc in favor of Manager s Proposal H. ERR

: dcﬁcwncm that oceur -due -to ‘the: adopnon of any R ure ent 0 dmances must be '

amo:rtlzcd overa pcnod of thm‘y years.or less..

12 Section 24, 1111 staied in pertment part “The Clty shall conm'bute to The Ret]rement
Fund a percentage. of compensation earnable as determined by the System’s Acmary
" pursuant to the annual actuarial evaluation. The required City contributions shall be

'de'tennmcd separately by the Actuary for General Members and for Safety Members ?

13 Noththstandmv Plaintiffs’ vaguely worded allegation;’ subsequem discovery -and

" investigation indicates the. amount:of thls damawe .claim- Would have. been between .

$120 million and $130 million.

14 Although Plaintiff could have named these mdwxduals as defenda.nts in this Jawsuit;
he did not. ‘Thus, the individual Board members 1dennned in this-action have never
faced personal lizbility for violation of either Government Code section 1090 or 87100.
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The Complaint states a first cause of action for violation of Government Code section
87100 based on the participation of allegedly financially interested Board members in
the vote oo Manager’s Proposal II. The first cause of action seeks relief in the form of
. an order “invalidating the decisions of CERS board of admiinistration to approve the

City’s pioposal.” Plaintiff seeks precisely the same relief in his second cause of action
for violation of Government Code section 1090. : :

C. . Wiemumny. SDCERS. . ’
" The last of the consolidated actions was filed by’ Plaintiff Rosado Wisemnan,
’ .'indivi‘dually,' against only SDCERS. Although the gravamen of this action attacked the
- City’s practice of appointing designees 1o sit on SDCERS’ Board in place of the City

. Auditor and Comptroller and City Manager, the City was not named as a defendant. ~

“This action is based on the contention that Charter section 144" requires that the City

. Manager and City Auditor and Comptroller themselves sit on SDCERS’® Board as )

Trustees of the Retirement System. The Complaint seeks an - order invalidaling

- “SDCERS Board Rule 7.40, which states “[a]n ex officio Board member may designate.
_a member of his or her staff to sit in the ex officio’s place on the Board.” Although the .
. only purpose Plaintiff alleged for bringing the action was “that the parties can ascertain
'+ their respective rights and duties,” the' Colirt accepted SDCERS’ argument in support

of its motion to consolidate the three actions that this' Complaint served as yet another
“ 'vehicle by ‘which the'Plaipﬁff class seeks to invalidate the.comﬁbuﬁor_ragreements.ls

ST ';;'.LITIG—ATIO-N'A‘NALYS'IS' .

- :.Tlﬂe“fdlloﬁhé analy.sns is organized _écéordiﬁg 1o the ‘anticipated cﬁl_'énol-og; of events -

- should the Gleason litigation not be resolved by. settlement, based on-the ordef of

g _rsignificarice to Plaintiff counsel rather thag the order in which they éppéar in the _threé :

. Complaints. Coer

. *® The Televant excerpt of section 144 states: “The system shall be managed by'a Board
“of Administration which is hereby  created, consisting of the -City Mariager, City
. Auditor and Comptroller, the City Treasurer,...Members of the Board, other than ex
officio, shall serve six years or until their successors are elected...” = o
1€ We do not provide a detailed analysis of the merits of this action herein, insofar as
- the setilement will result in dismissal of these claims with prejudice, and we consider
‘the potential effect of these allegations on our litigation analysis de minimis, at best,
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A - Declaratorv Rehe[ Reﬂardlnv Ch arfer Section 143.

- Plaintiffs® claim for dcclaramry relief regardmv Charter section 143 is before the Court )

_ in the form of a Motion for Summary Adjudication, -a procedure by which the Court

‘may decide a discrete legal issue pvesented by the Complaint without resolving all :
. disputed issues in a final judgment. Plaintiffs’ Motion is made ou the grounds that the -

- plain language of Charter section 143 requires the City’s employer contribution rates
be derived from actuarial calculation, along with Board oversight and approval of the
factots and -assumptions ised to perform such calculations.  Thé effect of a ruling in
Plaintiffs’. favor on- this issue would be to declare Manager’s Proposal I and T illegal

- confracts, thus invalidating the “contribution agreement” method of funding on 2 going
" forward basis. SDCERS initially opposed Plaintiffs’ Motion. due’ to inclusion of

several techmcal factnal defects regardmg funding level calculations. However, after . B

Plaintiffs agreed to abandon their faulty argurments, and in an effort to stcengtbeu our.

pegotiating posture with the City, we vmhdrew SDCERS’ ‘opposition and fileda Nonce
of Non-Opposmon 10 the Motzon A

This issne would be the first to be decxded by the Court, which. v»ould rule m advance

of the irial date. Plaintiff counsel has stated that in the event the Court ruled in

Plaintiffs’ favor he would dismiss the remainder of the litigation to permit an-expedited
appeal of the mal court’s ruling by the City, which would be certam to follow. -

" In our opinion, a mo-mﬁca.nt posmblhty exzsts that the Court wou]d grant P]amtlffs’ .

- Motion, and enter a declaratory judgement that Managex s Proposals I and I violate

Charter-section 143 a.nd are thereforc m*vahd. Our oplmon is based on two m,mﬁcant ‘

factors =

. P]rst the case ]aw on wb;ch ﬂus iSsug would ba demdcd favors Plamtlﬁ's

of Charter section 143. - The California’ Supreme Court held i m. 198.: that the Clty’ :
- Charter, as ‘amended in ‘1955, prov1des for “a retirement system in which contributions.-

of the employees and City to the retirement- fund are computed on the basis of actuarial

advice designed to estimate the funding- needed to accrue a guaranteed retifement

allowance upon retirement.” (Jnt’l. dssn. Of Firefighters v. City of San Diego (1983)
. ~34 Cal3d 292, 296.) The Supreme Court cmphasxzed “’(he entire [retuemmt] system is
»' based on actuanal advxce ” (Zd at297.) ' . ) ,

_Courts of App\.al havc followcd the Supremc Court s charactcm;mon of defined
‘benefit setirement p]ans as actuarially based. In an opinion addressing the issue

“inherent in the theory purportcdly supportmg Manager’s Proposals I and II - that short .

- term underfundmg would be made up in later years — two Courts-of Appeal have held,

' “[w]hen contributions are delayed beyond the date assumad [by the actiary], the plan - '
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' falls out of actuanal balatice and actuanal soundness 1is-endangered.” (Baard af :
Administration v. Wilsor (1997) 52 Cal. App. 4% 1109, 1140; see also Bianchi v. City of :
. San Diego (1989) 214 Cal App.3d 563, 571 [“the retirement system is a contribitory

system, based on actuarial ‘tables established by the Retirement Board,...”.) Thus,

-while no case has squarely considered the precise issue presented here, we conclude the. :

foregoing authorities . would influerce the wial (and -appellate) court’s reasomng,
.chsposmc it favorably to Plaintiffs’ mterpretatxon of Charter section 143,

The ‘second sxgmﬁcant factor is a factual one. As the Board is aware, both the‘

Secuntles and Exchange Commlssxon and the United States Atromey, are

‘misleading statsmems m- Clty bond. dlsclosure statemems One of the City’s statements

- under mvcshganon relates 1o its ﬁmdmg obligation to the Retirement System: “State

legislation reqmre:s 1the City to contribute to CERS ‘at rates determined by actuarial
_valuations.” -This statement’ appeared. in bond disclosure documents issued while
Manager’s Proposals [ and II were in effect, The. bond disclosure documents were
submitled 1o the Court as supplemental exhibits to Plaintiffs” Motion. (after’ SDCERS
filed its Notice of Non-Opposition). It is reasonable to anticipate the Court will
.mterpret this statement as an admission by the Cuy that Charter section 143 does

. require it to, make contributions “at rates determined by actuarial valnations.> The
- Court could properly disregard the City’s subsequent contradictory statements made in

support of its opposition to Plaintiffs’ Motion. (See Thompson v. Williams (1989} 211
.Cal.App.3d 566, 573 [A party cannot rely on conu'achcﬁons In his own testlmony to
create a tnable issue oI” fact.”]. ) : . -

-Therefore based on- the legal and factual- foundatlon on whlch lenﬁffs Motlon is - -
. ‘basad; ‘e conclude. 4" 51gmﬁcant possibﬂlty;emsts “that the - Court “would | ‘grant the -
~"Motion. . The effect of this Motich wotld-be '
“Manager’s Proposals I and T1, and ; retirn the: tlrement Systém to.a’ contribution rate

nvalidate, on' & “going-forward basis,

‘established by actuanal caloulahon admm:ste d‘and approvcd by the Board.

'Plamtlff counsel has stated in the Court s presence that in the avent the Mouon is .
granted he will: Lke]y dismiss the remainder of the Gleason litigation 1o allow" foran -

~expedited appeal of what he considers the central Jegal issue in this case. The time line.

-for -appeal, even under-expedited. circumstances, would rcsult in.an opinion. from the

Court of Appeal by approximately July 2005, and possibly as late as Jaouary 2006. In
“the event this action is not seftled during the pendency of the appeal, a petition for

_ Teview to the California Supreme Court would almost certainly be filed, Turther

-delaying enforcement of the trial court's nﬂmg until late 2006 or early 2007..-
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It is extremely difficult 1o predict how Lhe appellate courts would rule on thls issue,

particularly given the possibility of new case law being decided during the pendency of
the appeal. “However, the possibility that the trial court’ s ruling would be upheld by the

court of final review cannot be dismissed as mere speculation. The factors identified as
- likely to influence the trial court’s decision will also influence the appellate cout’s
_analysis. It is our opinion those factors work in favor of ‘a conclusion supporting

Plaintiffs’ interpretation of Section 143. - Thus; should Plaintiffs’ Motion be granted,

~ the Board would probably have an enforceable judgment allowing it to set contribution
 rates free of the limitations of Manager’s. Proposals I and II in calendar year 2006, = -

' although the fmal Judgmcnt could be delayed until early 900’7

‘ "D.- Breach Of Flducmry Daty.

- Althoucrh Plaintiff counsel has stated ‘his mtennon to “dismiss Thc balance of the
- Gleasor litigation in the event the Court gran’rs the Motion for Summary Adjudication,

‘we include In our h’uga‘non evaluaton the following assessment of P]amt:ffs other =~

clalms

Plaintiffs have stated a clmm agamst SDCERS as an’entity (zather tban aga.mst '

individual Board members) for breach of ﬁducxary duty arising from the decision to

adopt Manager’s Proposal II” as modified by the July 2002 vote. Plaintiffs* breach of
_fiduciary duty claim is styled as a cause of action for declaratory relief. However,"

Plaintiffs have included.a declaratory relief claim rtegarding the amount of -

underﬁmdmg allegedly cansed by the adoption of Managar s Proposal II. -Therefore, it .
S techmcally possible for “damages” to be awarded based on thls clalm o

4 Tt is m:portant to undcrstand thc naturc of any such “damagcs that rmght bc awardcd
“based on ‘this claim. Plamﬁ:&"s ‘only mterest, as members of the Re‘urement System, is

“in’ timely receipt of their individual pension benefits. " - Under these- clrcumstances .

Plaintiffs are only “damaged” by the alleged breach of ﬁducxarv duty if they prove by a
: »preponderance of the evidence that adoption of Manager’s Proposal T causes them to
. teceive less than the vested pension benefit to which they are mdlvxdnally entitled.

: Furﬂnermore SDCERS’ actuary has stated in writing on several occasions — each of .

17 Plamtlﬁ‘s causes of action purport to aﬁack the dBBISlOIl to adopi Manaver s -

ProposaJ T'in 1996, as well: ‘However, we consider it at least probable that the Court
would rule this aspect of Plaintiffs’ claim is barred by ‘the three year statite of
limitations: governing: claims for dccla;mtory relief, and therefore do not analyze this
.aspect of Plaintiffs’ claim in any further detaxl (See Aoboz‘z‘ ¥. Cziy of Los: 4nge!es
(1938) 50 Cal. 2d 438 463- 464 )
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'Awhlch would be' infroduced into ewdence at trial — that ﬂle Retirement System
‘presently has sufficient funds fo pay all benefits currently owed to existing retirees’® as

. those benefits come due. Therefore, even in the event Plaintiffs prevailed on their
" claim for breach of ﬁduczanj duty, we con51der it unhjkely that they could prove:

. c.ompeuszble aamages asa résult Thereof o
'Alduough we prevxously concludcd Plamuﬂs rnay prevaxl on their dcclaratory rehef
claim regarding Charter section 143, we do not consider it a certainty that they ‘would
therefore ‘mecessarily prevail on the associated claim for breach of fiduciary duty. It is

_important to bear in mind- that the. declaxatory relief claim regarding Charter section -

143 presents a narrow and technical i issue of law which the Court considers without

referénce 1o the process by which the Board adopted Manager’s Proposal I. Indeed,
" -that process is irrelevant to the Court’s decxsmn making process m ruling on the
Charter secuon 143 claim,

, “The breach of ﬁdumary duty claun presents a d:i'ferent quesnon, one’ for which tbe
Court must examine evxdence regarding how Manager’s Proposal II was presented,
what the ‘Board’s response was, and ultimately, whether the Board’s decision fell

*-below the standards of reasonableness imposed on a fiduciary. A fiduciary breaches its
-duty to its’ beneficiary when it either (a) acts in a2 manner which fails io place the .

- ~'beneficiary’s interests above those of the fiduciary, or (b) acts in a manner which is
“unreasonable” under the circumstances. (Cal. Const.; Art. XVI,’ §17, subd. (b); Hiztle

. v,.Santa Barbara County Employees Retirement Assn :(1985) 35 Cal.3d 374) Under_

- the facts of this case, these tests could be apphed mterchangeably o “the Bo

. challenged conduct

' Defense of th= breach of ﬁduma.ry duty cla:m would center on seveml sxgmﬁcant items

"of evidence: Fust, the Board rejected. the_ongmal proposal in large part because it -
Jowered the “funded . Tatio wigger”. from "82.3%, which its actuary opined was.an -

. appropiiate safeguard level,fo 75%. In Tight of evidence which existed at the time
.showmg a substanual lﬂ{ehhood that The ﬁmded ratio Would fall below 8? 5%, in the

.:” Plaintiff counse] has quesnoned several wltnesses during deposmon Iegarchng this
assertion. It is clear from plaintiff counsel’s questions .that the rebuttal to this

*.contention would center on the fact that the calculation assumes essentially all of the -

Retirement: System’s assets are-used to. mest pension obhgatlons owed to-existing
" zetirees, with no amount allocated to future retirees. However, in light of the fact the
p]amuff class (should this matter be tried) would consist. exclusively of  existing
- refirees, it is reasonable 1o anticipate the ‘Court would exclude plamtvﬁ' counsel’s
: argument as melevant 10 the clalm asserted by the plaintiff class

i .-'nld\‘" ‘—« .
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ensuing fiscal ycaf,'thus ﬁggeﬁnv catch-ub p'rovisions which increased ‘the”City s
agreed contribution rate, the decision to'reject this provision of the City’s proposal and - - -
: 'demand the 82.3% trigger remain in place constitutes substanﬂal cv1dencc of a proper- A

exercise of tbe Board’s ﬁduczary IuSPDDSlbIhT.)’

The Board" also conditioned its’ approval on speczﬁcanon of the method and rate by ‘

" which the City’s contributions. would increase in the event the funded ratio fell below
82.3%, thus addmg further certainty to the Retirement System’s near-term future.

Further, the Board' reqwred the annual contributions ‘be ncreased from the proposed“ 4
~ rate of 50 basis points per year, to 100 basis points per year, thus halving the time 1n -

" which-the City would returnto “full actua.ual rate.”” Finally, the Board negotiated the

inclusion of a “pullification prowsmn, ‘which' pérmitted it .to nulh:fy Manager’s -

~Proposal I in the future if changed circumstances required it1o do so in furtherance of
its Consmm‘aonal duty to protect the. long-term mteg;ty of the Retuement System.”

-The Board also relied on ﬁdumaxy counsel for analysis and opinion. However the : -

tortured history of the opinion ultimately issued by fiduciary counsel’® would hkely
- undermine a jury’s willingness to conclude thc Board propcrl;y dlscbaraed its ﬁduualy
. duty based on this ewdence S .

‘ V\fmle the foregoing hst constitutes ewdence in defense of the Board s. demsmn, itis.
_ important to note that countervailing evidence exisis which, in our opinion, is sufficient -
-to meet Plaintiff's burden of proof on their allegation that adoption of Manager’s o
“Proposal II violated the Board's fiduciary duty 1o members of the Retirement System. .
" . Foremost on this list 1 is-the testimony- of several witnesses that, despite having been
" advised -to: do"so by :more. than.-one’ ﬂduc:ary counsnl -the Board did not acfively -
investigate the City’s; ablhty to make payménts as: promised. ‘As noted in the factual - .
sumnmary above, the Board was Warncd on at least one-occasion ‘that it is’ held tothe . =
_standa.rd of. a professmnal banker and must mvestlgate both ﬂlc crcdlt, and abxhty te o

19 e have ‘detailed earher in thxs lettcr scveral 51gmﬁcant dcfects in ﬁdumary'

_counsel’s opinion, not the least of which™ is’ the almost entirely -unexplained

" inconsistencies between the June 12 “draft” opinion and-the November 18 “final” .

. opinion. ~Almost equally significant is the lack of reference to, d:scussmn, or analysis
‘of, Charter section 143, the central issue in. this litigation. Also disturbing is the lack of

analysis regarding the ‘means by which the Board might comply with Government

- Code section 1090, and {hus guard against subsequent inyalidation of its decision on

such grounds.. Given: these significant questions, it.is possible that the Cout would. .
~conclude it was-unreasonable for the Board to rely -on fiduciary counsel’s- opmlonf

without first having conducted further hearmg and investigation of these issues.
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. pay, of someone seekmcr rehef from 2 ﬁnanmal obhoat;on by defen:mo all or part of |
" that obligation beyond ki existing due date.- The Court could well be influenced by .
- evidence ﬁ'om the Board’s own fiduciary counsel, combined with testimony of fts own

© ‘witnesses, that it did not discharge this du‘cy, thus jeopardizing the long temm stablhty of -
The Rem'emem System by grantmc7 rellef ‘ro an msuEﬁc:enﬂy credxtworrhv enmy -

-Second on the list of unfavorab]e ewdenna:(y issues is the und.xsputed linkage between

contribution relief and benefit enhancement. While réasonable explanations exist to

- rebut the inference that individual Board members’  votes were influenced by this

Imkage it is'a truism of litigation that the party with the simplest. explanation for an

.event is most hl\cly to prevail. [tis very- simple to understand the concept of votes
influeniced by an expectation’ of corresponding bcm:ﬁts ‘being bestowed; it is far more
.camplicated to explam why that mighi riot have’ happened i this particular instance. -
:EV.\dEDCC of the contribution relief-besiefit enhancement linkage (particularly in Light of
"' .questions surrounding fiduciary cou.nsel’s opinion) could dispose a Court (that had
" already concluded Manager’s Proposal II violated Charter section 143) to likewise -

conclude the Board acted in a manner mconsw’tent thh its ﬁduclary duties 1n xotmg to

: '_adopt Manager 5 Proposal H

- Finally, it is mcom:rovemb]e that Mana,,er s Proposal T'and I resulted in lower Crry
.. ‘contribulions than would have been made under am actuarially based contribution
- system. A decision on the issue of breach of fiduciary duty will be made in the context .
-of the facts recited above, but will ultimately come down to an analysis of the.
g undlSputed fact of underﬁmdmg in hght of case law holding that “when confributions-
.. are delayed beyond the date assumed [by the actuary] theplan ; falls out of balance and - -
--actuarial soundness is endargered.”. (Board of Administration v. Wilson, supra, 52
t Cal App: EL ‘at 1140.)” -Although we ‘consider it difficult o’ predlct the ‘outcome - of
* . Plaintiffs® breach of fiduciary duty claim, we’ beheve a probabmty exmts that a Court»
' would ﬁnd in P]amtlffs favor, aithough only a bare probablhty

B Secﬁon 1090,

o \Iotwnhstandmg Plaintiffs’ professed mtent to d1srmss then cla;un for vmlaton of
'.,'Govemmeut Code sectlon 1090%° should they prevaﬂ on the Mo‘uon for Summary.

? The Gleason htlgahon mcludes commipanion claims for v:olahon of Govemment Code

~ -sections 1090 and 87100, the latter being known as “The Political Reform. Act of
1974 -However, case law indicates that remedies for violation of section 87100 are
" . generally used to obtain prospective injunctive and decla:atory relief. It should also be

noted that the Attorney General has opined on at least ope occasion that analysis of a

. “financial interest” issue under section 87100 is appropriate “only where no conflict of
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Adjudicati_c)'n; we consider it imﬁortant to pfo'viae the Board with an analysis of this
issué. Oge significant aspect of Plaintiffs’ 1090 claim is that it is pleaded only against

SDCERS, and not any individual Roard members.”!  Therefore, under the ‘current - . .
pleadings ‘the Court could not impose ‘personal lability on any individual Board"

members, which could otherwise result-in disgorgement of any benefits such
individuals allegedly obtained as the result of their actions. Instead; the only relief the

Court could grant would be to void Manager’s Proposal 1L, as having been adopted in

violation of section 1090.

- ‘We consider it probable. that the Court Wbuld'ﬁ»nd the Board’s vote to adoi;t Manager’s .

Proposal II violated section 1090. A violation of section 1090 will Tie only where a
public official makes a contract in which he has a “financial interest,” whether direct or
"indirect, in the Confract: - (Thompsorv. Call (1985) 38 Cal3d 633, 645) Ax
individual has a financial interest in .a. contract if ‘he or she “might profit from it.”

(People v, Gnass. (2002)-101 Cal:App.4™ 1271, 1289, n.6.) An’individpal participates -
in the “making” of a contract if they: (1) actnally participate in the vote to approve or . i
. adopt the contract, (2) are a member of the board that votes on the contract, even if -

. they abstain from the Vote, or [©)] participatein negotiations regarding the contract,
even if they. are no longer a board member when the contract is adopted. (Stigall v.

City of Taft (1962) 58 Cal.2d 565, 569; Thompson, supra, 38 Cal.3d at 649.)

A Ii)ublic‘ official shall not be det.amed;to be interested in a contract if their interest falls
within ejther the “non-interest™ or *remote™ exceptions 1o section 1090 established by

" section'1091.5 and 1091, respectively. "-“Non{intEIes'tS”-_iJ:ql_ude the interest of 2 person
Teceiving salary from.a government entity; nnless the contract directly involves the -

- department of the government entity that employs the person; provided that the interest

is disclosed to the board at the time. of .consideration of the coritract, and provided -

forthér. that :t_hé, interest is noted in"the board’s official 'téébrd;_' (§-1091.5 (@)(9).)
‘Likewise, “remote interests” include “salary from a government entity,” oxly if the fact:

o ‘»'interest exists pursuant to [section 10907 but .'doés exist pursuant to’ .[s',ecﬁon'87“100];” :
* (In re Russell (1978) 61 Ops.Cal-Atty.Gen. 243, 253, Since Plaintiffs’ purpose in *

pleading these claims is invalidation of Manager’s Proposal I, we consider the section

concentrate our analysis.on that claim. .~ .-

1090 claim the ‘far more likely basis for obtaining ‘such. an - order, and therefore’

2 Four individual Board menibers are identified in thig clalm (Vattimo, Saathoff,
“Webster and Lexin); however, none are named as deferidants, nor are they otherwise
parties to the litigation. Instead, they: are identified for purposes of establishing the
. factual predicate for the alleged violation of section 1090. o
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of the remote interest is discldsed, noted in ﬂue board’s ofﬁcial records, and the board

-approves the contract in good faith by a vote sufficient for the purpose mthout o
countmg the vote of the mterested officer. (§ 1091 (a)(b))

Under the foregomg test, the i xssue of whether certam Board members were “ﬁnancmlly

interested”® in the vote to approve Manager’s "Proposal II is the most difficult to
analyze, with one exception. Board members Lexin, Vattimo and Webster each were:

interested in the contract only to the extent of their m’terest in potanﬂally enhanced

pension benefifs constitutes - “salary” wunder section 10902 The contract did not -

2324

“directly involve™" the department of the .City en:ploymv any of the foredomg

. .individvals, Therefore, Manager’s Proposal I did not trigger a “financial interest™ as
. to these individuals. However, the record in this case does not inclhide any evidence to -
show compliance with the “disclosure” and “record” elements of section 1091.5: none:

of these individuals pubhcly disclosed their mterest in the ‘contract, nor was such
dzsclosurc recorded in the Board’s official records Therefore there would be no

= Under City of - Taft’s extcemely broad definition of ¢ parnmpanon, there is no

- question that all-polentially interested Board members “participated” in the vote to
‘approve. Manager's Proposal 11 for purposes of a 1090 analys's Therefore we do not :
-address this issue in any further detail. = . :

‘B The law on the issue of whether pensmn bﬁneﬁts fall wnh.n the deﬁm‘uon of “sa]ary

as that term is used in section 1090 is unsettled, unclear, and under accepted principles
of statutory construction, contradictory. = Unlike the Political Reform Act," other

relevant Government Code sections, and supportmg regulatlons sechon 1090 does not-
include a definition of “salary” which incorporates pcnsmn benefits, “Furthermore, all -

other - definitions of “salary”. which include: pension : -benefi ts :are: restricted -to

Government Code sections other than section 1090, “However, our analy 15 does not -
,depend on this issue for its concluswn. S o

24 1 ike the definition of “salary, thsre is. surpnsmcly htﬂe gmdance in the Iaw on ) the o
- definition of “directly involves” as that term is used in the conmtext of section 1090.
"Some authority exists for the proposmon that this term encompasses “contract[s]
.[which] would specifically affect [a person’s] employing unit.” (In Re 4gisilar (1995)

78 Ops.Cal. Atty.Gen. 362.) This suggests the “employing department” need not be a
party to the contested contract to be considered “directly involved” for purposes of

~ section 1090. While our analysis does not.depend on this issue for its conclusion, it
-should be noted. that the current state of legal zu_ﬂ-u‘nutv on this issue would nertamy
- perm:t a reviewing court 1o reach a different concluszon than stated herein. .

B Ttis important to note that section 1090 does not recovmze a “good faJth” excep’uon

to. its apphcanon (People v, Gnass, svpra 101 Cal.App.4™ at 1271.). Thus, it is no
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-defense to the section 1090 claun based on eithér the “non-interest” or “remote . -

interest” EhCEPthnS It follows that a section 1090 violation could be based on the

participation of Board thembers f\’athmo Webstcr and L\.xm n the adophon of =

Manager’s Proposal 1.

‘Although some question might exist in the Court’s mind regarding. whether the
interests discussed above would be sufficient to support an order vezdmg Manager S
Proposal II under section 1090, the adoption of the “presidential leave™ ordinance® 26
. affecting Board member. Saathoﬂ' presents a sxwmﬁcantly more probable basis for
invalidation of the agreement under this statute. In addition fo. the failure to comply
with the “disclosure™ and- “record” elements of section 1091.5, it appears -adoption of
this ordinance mp]xcated only Board member Saathoff’s interests, and therefore woiild
constitute an “individual” contract, rather than a contract between two public agencies,
such that neither the "non—mterest or “remote interest” exceptions could be applied.

(People v. Gnass, supra, 101" Cal. App. 4% at 1303; anegan v. Schrader (7001) 91

Cal. App 4"‘ 572,579-83))

It is unportant to note that no pubhshed decision exists which analyzes the i issue of a -

B chsqualzfymg “financiel interest” under section 1090 under the particular facts of this
_ case, i.e., enhanced pension benefits. The absence of controlling authonty on  this
issue craates some uncertainty as to how a court would rule on the issue of whether
pension benefit enhancements qualify as either a “remote interest” or “non-interest™
under the exceptions to section 1090’s prohibition against participation in decisions on
wh:ch the’ pubhc official is ﬁnancmlly mtercstcd Howev 1ven,1he p_otcntlal

defense 10, c]zum non-comphance with’ thls sectxon resulted from’ good falth rehance on '

advice of counvel (or in this case, faﬂure of: counsel 10 50 advxse)

* 2 Tt should be noted that the. ewden’uary record supporlmg a ncxus bctwecn adoption

of Manager’s Proposal II and this- ordinancéis significantly weaker. ‘han the nexus
between Manager 5 Proposa.[ Il and benefit enhancements for regular vmion members,
However, our. conc]usmn in- this regard is heamly influenced by the very bioad
“application of section 1090 to such - acreements ‘the evidence that the relevant
agreements were: adopted close in time 10" one another, and- nvolved negotiation by the
‘same parties. On the basis of such a factual and legal record, we do not consider it
- probable that a Court would be willing 1o extend any “benefit of the doubt’ on this
1ssue to avoid finding a 1090 violation. :

T Case law is’ clear that the partlcxpahon of one financially interested Board member i is
" sufficient to suppon voiding the agreement. (See, e.g., Srzoall supra, 58 Cal 2dat5s 66-
67.)
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magnitude of the financial benefits 1mparted through such a transaction, we con51der -
the absence of controlling authority on the specific issue presented to be insufficient

grounds for concluding a court would refrain from invalidating the contested decision
- under one of the stamtory exceptions to sec’uon 1090°s f.nanmal mterest prohibition.

We conclude it 1s probable the Court would vo1d Manager’s Pmposa] I on the grounds - “

it was adopted™ in-violation of section 1090. However, the Court’s order probably
“could not be extended to Manaver s Proposal I (whose adoption similatly violated
sectjon :1090) because Plaintiffs’ claim is likely barred by the statute of limitations.

(See Marin Healthcare Dist. v, Sutter Flealth (2002) 103 Cal. App. 4" 861 ) The effect -

' of th13 potenttally anormalous result i is d1scussad In. subsequeni sections. ’

F. Summary of Neaotmtmns Cqumatmv in Proposed Settlement

- Setilemnent negotiations were originally conducted exclusively between counsel for -

' Plaintiffs and the City, beginning in approximately October 2003. Upon discovering-
settlément negotiations had commenced, we inquired of both counsel as to why we had -
not been invited to participate from the inception of negotiations. Each of the other
parties’ rcspecuve co\mb:} clmmed it Was his countcrpart s idea not to mmally include

: SDC‘ERS

Our concem from the outset of the h‘ngamon was thai Plamuffs and- the City Would

" negotiate a deal which would have the effect of ¢ ‘settling around” SDCERS, such that
the City gained the benefit of ending the litigation, and Plaintiffs gamed the bepefitofa . -
. substantial attomey’s fee award ‘while' SDCERS - the entity to which any monetary -
Tecovery would properly flow — would realize no- benefit whatsoever from a lawsuit:
“=purportedly - filed to “‘fix”.the.retirement contribution probler, - However, when it - .

became. clea: ‘that any settlemem the’ parties ‘might’ possibly. agree. 16 would" involve
tesetiing the amortization penod upon which the City’s. emp]oyer contribution is

calculated — an action within the Board’s exclusive jurisdiction.— we were.confident -
SDCERS®. interests would be takeu Into account in. any setﬂement the parbes ultunately .

teached.

o8 Al'though beyond the scope of thxs let‘er, it .should be noted that it ‘would have been

‘at Jeast technically possible for the Board to vote on Manager’s Proposal I without
violating section 1090, if appropriate disclosures and abstention procedures were
followad (§ 1091.5 (a)(9) {13); see also In re Mack (1986} 69 Ops CalA.tty Gen.
102.).
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In eaﬂy’ November 2003, we began participating in a series of meeﬁngs between
counsel and rcprescntatlvas for all parties intended to-produce a compromise solution
to the issues raised in the litigation. Based on -instructions from the nganon

Rf:prescntatwc, we did. not offéer’an affirmative proposal during the first series of -
meetings. Instead, we provided information regarding hypothencal amortization
. schedules, contribution methods ‘and ottier aspects of proposed settlement structures

from which Plaintiffs and the City created numerous settlerment scenarios (an estimated
25 to 30 hypothetical contribution analys were prcparcd during this six week period).

- The result of the first phase of negotiations was a proposal by the City, and agreed to’
. by Plaintiffs’ counsel, which involved (1) starting a new 30 year fixed amortization

‘period in Flsca'l Year 2005, (2) during fiscal years 2005 and 2006, contributions would

"bé made at a rate lower than the acmanal rate derived from the new amortization
- ‘period, plus an additional $14,000,000 in FY 05 and 06, (3) contributions would be
" . made accordmg 1o the “new’”’ actuarial rate begmmng in fiscal year 2007, and (4) the

" “delta” between the City’s conmbuuons and the “new” actuarial rate (FYE 05-06)

" would be secured by real property

- Wc prcsentcd this proposal 1o 1hc Board in December 2003. The Board qmck]y
. recocmzed the City’s’ proposal would amount to appmmmately $75,000,000 Zess in
“City coniributions than SDCERS would otherwise receive under Manager's Proposal

" II. We advised plaintiff counse] and the City’s Tepresentatives of the Board’s rejection
of the proposal immediately following the ‘December 2003 closed session. Both the

" City and pleintiff counsel reacted quite negatively. - Plaintiff counsel. threatened
' 'SDCERS with further breach of fiduciary duty claims for refusing to ‘cooperate with

~ . the City’s. settlement pmposal while the City’s representatives took the extraordinary

* step of wnnng du"ectly 1o the Board to suggest it. had somehow been mlsmfonned by

~In January 2004 we" Worked extenswely W]Th SDCERS’ Execuuve Cornmmee and
Actuary to develop’ settlemcnt proposal ‘that SDCERS would find - “acceptable,

‘SDCERS Board - directed us to conduct further seftlement “negotiations with the -

. ob_]echves ofi (1) resolving the Imgatlon (2) obtaining an outcome that was monctanly
superior to Manager’s Proposal II. Seftlement negotiations were initially conducted

* under the supervision of the Honorable Howard B. Weiner, retired Justice of the Fourth -

Dlstnct Court.of Appeal. We' presented: two pnnmpal setflement scenarios, the first
. involving a split amortization schedule (15 year fixed for normal cost; 30 year fixed for
_ UAAL) and. the second mvolvmg -a reset 30 year fixed amortization schedule,

. inchiding updated actuarial assumptions adopted. by the Board in February 2003, for
- FYE 2005-2008, following which the Board would be fres o set whatever amortization

sc_hcdulc and adopt any new actuarial assumptions, it deemed appropriate.
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‘In the cotj:se of settlement negotiations, it became clear the determinative compromise
would be on the amiount of the City’s contribution in FYE 05. The City representatives

cited budget consfraints releting to labor agreements which ran through Spring 2005 as -

- the primary justification for the City’s inability to make an FYE 05 contribution in the
amount called for under the “hybrid amortization” proposal. If an effort to achi¢ve the
Board’s directive of resolving the litigation in a manner which was monetanly superior
to Manager’s Proposal II, we thereafter focused. on the limited 30-year fixed

amortization proposal. - A key ob_;ectlve in ‘this. regard ‘was arriving at an actuarially

based contribution schedule as quickly as possible. The City sought to make 2 FYE 05
contribution -of approxunately $110,000,000, instead. of the $140, 000,000 called for
under the “lmited 30 year fixed” proposal In an’effort to resolve what otherwise
would have been a deal—breakmg impasse, we agreed to communicate to the Board a
settlement proposal calling for a compromise amownt of $130,000,000 as the City’s

' "FYE 05 contribution, with all subsequent fiscal. years covered by the setflement to =

‘require contribution of the full amount calculated by the actuary and approved by the
Board for each such fiscal year. =

; Fmally, because the settlement proposal zncreasea' the Cxty s contnbuhons over the

following four fiscal years by an aggregate of approximately $75,000,000, we required..
- that the City’s annual employer contributions be secured by unencumbered real -
pmperty for the term of the Settlement Agreement. - The City agreed to this proposal, -

asking only that it have the right to substitute collateral during the “term .of ‘the
Settlement Agreement Wzth other collateral of equal or. greater value: Thug, the

settlement negotiation process achieved the: ob_]ect_web of:: (1) resolvmg al | existing -
© Jawsuits agamst SDCERS; (2) mvalldatmg any ﬁltuxe enforcement ‘of Ma.nauer s
P:oposals T and: II (3) increasing. contributions to SDCERS over the lollowmg four :

 “fiscal years by an aggregate of approximately $75,000,000; (4) returiing the retirernent. - . -

system to. an ‘actuarially based contribution méthod sooner than would have occiirred = .

- ‘under Manager s Proposal 1I; and (5) providing security for the City’ § substantially .
‘anreased employer 'contnbut:ons dunng the crmcal ﬁrst four ‘years of the new -

cuntnbuuun system o

' (" o meatzon Result: Ji?}:ceeclmcr Settlement Value.

: F1duclary Counsel requested that we analyze the probab:lzty of a result aclueved

through ll’mgatlon which - conferred a greater beneﬁt ‘on’ SDCERS than is achieved
. through the pending settlement. Itis important to note at the outset of this section that
the seftlement achieves substantially all of the most likely result which would come
from a litigated resolution of this matter: (l) It substantially increases the amount of
‘money contribited to SDCERS in the upcoming fiscal years, (2) it Ietums SDCERS to
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an actuarially-based 'c'onﬁibuti_on method, and (3) “i‘t"aﬂows the Board to ifnp}ément the -

most recent q}ién_gcs in actuarial assumptions si gnificantly sogner than would otherwise

* be possible, Moreover, the foregoing benefits will' be confirmed in the form of &

- judgment entered by the Court in the Consolidated Actions. The Court will retain
.continuing jursdiction wnder Code of Civil Procedure section 664.6 for purposes of

enforcing any term of the judgment against the City. (See Charter, Article I, sec. 1; sez -

.also, Elyaoudayan v. Hoffnan (2003) 104 Cal.App.4th 1421, 1428.) Thus, the only
‘means by which a litigated outcome could exceed the value of the negotiated resolution
now pending before the Board would be a judgment for a substantial cash payment to
SDCERS in addition to the foregoing benefits. Lo o C

Under the "cifcun:-istances ’p‘résérited_’ by the Gleason litigatien, there are tﬁree possible
. scenarios under which such'a result might be achieved: (1) invalidation of Manager's

Proposals I and I under Charter section 143 on a going-forward basis; (2) invalidation

_of Manager’s Proposal II, .with subsequent enforcement of the 1most financially
favorable interpretation of Manager’s Proposal I; ¢r (3) an order directing the City to
pay Testitution to SDCERS in the amount of the “underfunding® caused by the three
most recent years™ of t:qnh'act-ba'sed_ contributions. - U . :

. I :I‘x-wah"daﬁon of Managcr’é Px;(.Jpos.als 1 and X Under Section 143.
As discussed earlier in this letter, we consider it probable that the Court would grant

: - Plaintiffs* Motion for’ Summary Adjudication, thereby  invalidating both. Manager’s

Proposal I and II'on a prospective basis. In the event such a final judgment was
- entered in the Gleason litigation, the Board would: thereafter be free to set whatever .
' contribution rates it conclided were' appropriate, based on ifs-a¢tuary’s calculations and .
. [iis ‘evaluation of the appropriate financial burden o irpose on the City. Under such -
‘ ' e from s acrvly,would ot

~ciroumstances, it is possible that the -BAoar.d,f.b'asgd'_o_ ;
contribution rates at a Jevel higher than is‘provided for

dy
in"th

Setilement Agreement for

the 'years covered by that agreement:’ 'inus,{'it,_is'p,pssiﬁlé_,-thét'judjéial‘ﬁinvaﬁdation of

Manager’s Proposals I and IT could create a circumstance in which higher contribution
- levels ‘could be set for some of the fiscal -years : covered ‘under the  Settlement
- Agreement.” L ST -

- TheClty Would alﬁ;oét""céytéinly"‘%i:piﬁtal the tral cotrt’s mhng (theCI’ty’shhgatlon

B :counsel having. stated 'as much on several” occasions). Although we cansider - it

o 2‘9‘ Recovery of underfunding in earlier years would probably be barred by the three

year statute of limitations governing Plaintiffs” claim.. =f('Abbo't'z‘,’ supra, 50 Cal2d at

sty
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-préBabl_c_ﬂla’t the trial court’s ruling would be Vuphéld on apj::al, the éppeHatc procesé '
would delay entry of an enforceable judgment for -a period of -one to. three years,
. depending on the City’s willingness to pursue the issue to the highest appellate levels: |

In addition to the additional expénse of Litigating the issue on appeal, pegotiations

‘would almost certainly continue during the pendency of the appeal aimed at Jessening -
the City’s economic interests. - Therefore,-

the impact of the final judgment on’
evaluation of the merit of this litigated solution must first be done in light of the near
certain delay in .implementing an economically superior contribution rate under
- authozity of a final judgment. .-~ - B R :

Furthermore, in setting such  contribution rate, the Board would havs to engage in an
analysis of the City’s financial ¢ondition similar to that already performed in the course

of negotiating the Settlement Agreement: " It cannot be overlooked that the Settlement
" Agreement sets a contrbution rate for the City that results in an approximately .. .
-$75,000,000 increase in -employer ‘contributions: This. zesult was the product of . -

- negotiations with the City regarding its near term ability to P2y increased contributions.
* Evahation-of whether the City conld realistically meet its obligation for Fiscal Years
- 2005 through 2008 under an even higher contribution rate than -is imposed by the

Settlement Agreement must also be considered when analyzing the relative merit ofthe . -

- Settlement Agresment versus a litigation scenario.

- Next, it is important to note that the City is Tequired under the Settlement Agreement to

provide. collateral as security for the payment of the City’s'near term obligation to -

L SDCERS. . The collateral provides several benefits to SDCERS that ‘would not be
-available inder even the most optimistic litigation scemarior .. . .. o

* ‘toavoidorcure adefault event, - i L

K : Second, the liens onthe 'c'oila‘cgreﬁ -wbuldéfe;sérve thépﬁoﬁty'of "

SDCERS 1o such proceeds against others creditors who might otherwise

- seek to.obtain a lien on the collateral after the setflement; s
®' " Third, the collateral provides additional rights fo SDCERS i the event
. the City later se¢ks the protections afforded by Section 9-of the United -

States Bankruptey Code. o

Under the Bankruptey Code, if SDCERS were ozly an unsecured oreditor, the City.

would only be required to provide SDCERS with the same treatment mmder its plan for

v Fzrst,the proceeds ﬁbgﬁ;iﬂ)e.,séﬂg;(or_s':ai'ellé_aéél;azi_gl'c')_;')f the cqﬂa_teljal;:gf} o SR
“course; would provide additional sources fo fund the City’s obligations
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the adjustment of the CJty s debts that the CJ’ry provxdes fo all other zeneral unsecuired

-creditors.  Indeed, the City may not even be penmtted by the Bankruptcy Couz’c to-
separately classify or to solicit a separate vote from SDCERS on the plan of
adjustrment, and may be requued to include SDCERS’ vote with those of the City's

general unsecured creditors. - As a secured creditor, SDCERS would be separately -

classified in any plan of reorganization, would separately vote on the plan, and its
secured’ claim could be ueated differently Lhan the clazms of oennral unsecured
credltors : : :

. Moreover, as a secu:ed credltor SDCERS wou]d be enttled to certain rights not

‘generally available to unsecured creditors. SDCERS would be entitled: () to make a .

‘special election imder 11 U.S.C. section 1111() to require; as a condition to the
release of its lien in the collateral, that the entire obligation be paid in full, (b) to

reccive the value; as of the effective date of the plan, of at least the value of the | .

collateral, and () to receive the “indubitable equwale " of its claim. By contrast, the

~ Bankruptcy Court has the _power to confirm a- bankruptcy plan of restructuring that
does not provide for a- mlmmum payment, or the payrnent in full, of claims of general
unsecured credltors ' . .

To u’uard agamst a subsequent admm:stratlon s. eff'orts to avcnd paymo an actuanal]y

based ‘contribution rate, we negotiated for - -and obtained = 3500 ,000,000 in new-

‘collateral as’ security for .the term  of the C1ty s ‘obligation under the Setilement

Agreement. . We concluded the fiscal years ImmedJately following execution of the
Settlement Agreement ‘were most critical because the City would then be experiencing °
_.vthe greatest financial stress from the incréased contnbuhon Icvels “It is ourexpeGtation

_ that the process: of budgeting for- mereased contribubon 1ates over the followmg four

-y.ears. wzll :make the City less. hkely to rcacf ‘to the Strain of further increases anhczpated L
: after the Setﬂement Agreement expues by’ a*temptmg 10 avoxd ‘paying its full -
->conm'but10n argount. In crucial Intervening years, the Settlemem Agreement prowdes :
~substantial security which would not be available under the first Yitigated scenario to .
protect ‘against the same stresses that would be unposed by a _)udlcially unposed '

.mcreased contn"butxon rate.’

Fmally, it should be noted fhat mclusmn of $500 000 000 in eo]lateral also adriresses
the “creditworthinéss” issue raised .in prior ‘counsel'sevaluation of Manacrer s
‘Proposals Iand II. The Setflement Agreement differs from Manager’s Proposals I and
1 in. two important - and determinative - respects. First, unlike Manager s Proposals I
and II, the Setflement Agreement effects a substantial increase in the’ City's annual
_employer ‘confribution ‘amounts for the lifetime. of the agréement. Second, the
Setﬂemem Agreement retuns the City 1o, aetuanally based contribution rates, rather
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- than purporting to authorize a departure from this contribution method. . Since the
- Settlement Agreement cannot be characterized as 2 “contribution relief” agreement, the

"~ theoretical basis for investigating. the City’s creditworthiness deseribed m piior

.counsel’s opinion letters is not present.’ Nonetheless, we recogiized the significance of

.- the issue given the financial strain imposed on the City by the Settlement Agreement’s

 terms, and for that reason obtained security against its “default” in the form of

- $500,000,000 in real property as collateral to secure the City’s contribution obligation
over the lifetime of the agreement. B 4 :

In light of the likely delay in implementing a differént.contribution rate under a court’s
judgment, and the uncertainty over ‘whether such a coniribution rate would
_significantly increase the City’s employer. contributions before fiscal year 2009, we
“consider the Settlement Agreement superior to the first possible litigated solution

- "because of the immediacy of its terms, the amount of increased contributions which

will be made thereunder, the return to an actuadally based contribution method, and the
presence of substantial security during thé critical first few ‘years of substantially
“increased City contributions: ' :

2. ' Selective Euforcemént of Manager’s Proposal 1.

. Another possible scenario in which SDCERS. would receive a greater monetary
- recovery through litigation than through settlement requires a result in which the Court:

(a) invalidates Manager’s Proposal TI, but leaves Manager’s Proposal T in place, (b)
. rules that Manager’s Proposal 1 is legally binding and enforceable, and (c) intexprets
‘Manager’s Proposal I'to obligate the City to make a one year payrment of an amoumt
sufficient to retun the fanded ratio to-at least'82.3%;-following ‘which it ‘would make
. contributions at the “coniract rate” so long-as the funded ratio remained above 82.3%.
. “This ‘scenario also requires $ome evidence that-the  Cit
For the following reasons, we view this as-a highly improbable result. - -

It is technically possible for the Court to enter -ﬁh-order.' that iﬁvé]idéfé's'Man'a:gcrv’S'

~ Proposal 11 (via section 1090), but does not reach Manager’s Proposal I (statute of
limitations bar). ‘However, it is important to recall our opinion that the probable Tesult

‘of this- Iitigation is-a decision. by-the Court; upheld “on ‘appeal; that’ both Manager’s

Proposal I and II violate Chiartér section 143, and are therefore unenforceable. As a

" result, e consider it unlikely that the Court would enter an.order giving retrospective-

effect to Manager’s Proposal I, because to do so would conflict with its conclusion that
‘the agreement is unenforceable, - : '

The imprpbabilﬁy of this -outcoin'e is"compounded by the fact the Court wonld have- to
not only find Manager’s Proposal I enforceable, but also interpret it in a manner that

City could’pay ‘such a judgment.” '
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reqm:ed the C1‘3' o make a one-year paymem suﬁ‘ cient to renm the funded ratio: to

82.3%. Moreover, this scenario would bear on the Board’s comparative analysis of * - '
litigation versus settlement only if i It was at least reasopably possible that the City -

could (and vvou]d) voluntarily pay such ajudgment, rather than seck relief from either

the gross amount, or the terms oni which it was paid, from another court. The -
cumulative effect of the contingencies necessary to surpass the valuc of thc proposcd <

N ‘serﬂement makes the possiblhty of such d rusult remote.

. 3. Reshtutmn By The City.

' Plamtlﬁs have pleaded a clmm for “restitution by the Clty of all amounts owed ta the
CERS’ [sic] trust fund as a result of the City’s past violations of law.” In essence,
" Plaintiffs seek an award — to SDCERS — of the amcunt of underfunding resulting from
conixibutions based on contract-based rates rather than the higher actuarially caleulated

rate, As mentioned above, the most probzble outcome under this 'scenario would -

permit recovery of only the most recent three years of underfunding; due to the bar of

the statute of limitations for earlier years. This amount is. estimated 1o be between $ e

million and §1 15 million.

“We consider it probable ﬂlat the Court will makc “the predmaie finding to Support'
Plaintifis’ restitutionary claim — that Manager’s Proposal II violated Charter section
143. The question which would then be litigated would involve the proper amount of -
zestitution to be paid by the City. Evidence (much of it technical and cormplex) would
be presented as to the proper method. of calculating the amount of past underfunding . -

_and the appropriate causal factors to be considered. . While we consider it reasonably
possible that the Court would ultlmately enter an award of some amount of restitution,
Ce; i cstunatc

would be awarded.

‘However, we can predwt w1th some cert:a.mty that the City-would appeal such a mlmg, .

- thus delaying payment for between 18 months and three.- years, during which further
_setﬂement negotiations would undoubtedly be conducted. | Moreover, as ‘we have
warned in the past, a judgment of the size here at issue. could- prompt a future City
" administration 1o seek relief from the Bankruptcy Court, which would, at a minimum,
delay, and possibly diminish SDCERS’ ultimate recovery under this scenario. It is also

.. .important to consider; not only with this scepario but with all litigation scenarios; that -

SDCERS will continue to incur fees, costs and associated expenses in.its: effort to
i acheVe a superior result through litigation than is available through the scettlement
under consideration, Although we have not undertaken a detailed fee-and cost estimate

as to the scenarios discussed herein, based on our experience with cases .of similar -
scope znd complexity, it is reasonable to éstimate that htxgatlon of this action fo -
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completion. ~ without Iegard 10 the posszbﬂ‘ty of achrwmg a supenor result to

settlement -- would cost SDCERS between $300,000 and $500,000 in addztzonal fees

and costs.

CON CLUSION

The analysis set forth in this letter demons’zrates the dlfﬁculty of predicting: any
outcome, let alope a supenor outcome, with any reasonable degree of certainty. In

summary, it is our opinion that 4 possibility exists of obtaining 2 marginally superior ‘

" ‘monetary outcome cormpared 1o the settiement pending before the Board. - However,

that outcome would involve a delay of at least eighteen moriths, and more likely closer:
to three years, before final resoluuon, at'an additional cost to SDCERS of between

$300,000 and $500,000. In our opinion, the immediacy, certainty, monetary value, and

return of normal fiduciary powers to.the Board of the pending settlement proposal, -

“make it a superior resalution of the Gl.eamn litigation. than any reasonably foreseeable
htlgated resu.lt . .

Very urs, :
Mlchéel A. Leone’ ‘

SELTZER CAPLAN McMAHON V ITEK
Law Corporanon

,_MA.LJGn/an
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On January 16, 2003, a class action complaint (Gleason v. City of San Diego, et
al.) for declaratory relief was filed in the Superior Court against the City, the
City’s Employee’s Retirement System (SDCERS), and certain named members of
the SDCERS board of administration. The plaintiffs, former City employees who
receive City retirement benefits, allege that as a result of recent actions taken by
the defendants, the SDCERS trust fund has an unfunded accrued liability of $720
million, and that by 2009, the City will owe approximately $2.8 billion to
SDCERS, with an annual City budget expense of more than $250 million. In
addition to the declaration of their rights, plaintiffs ask for restitution to the
SDCERS trust fund, an injunction prohibiting the City from unlawfully
underﬁmding the trust fund in the future, money damages, attorney’ fees, and
other relief, % '

SDCERS and the City litigated the matter for over a year, then, in August 2004, entered
into a settlement with the plaintiff class on terms that bolstered the financial stability of the
System. The settlement essentially obviated any future operation of the Manager’s proposals,

providing among other things:

. The City shall pay the full ARC (calculated under the PUC method) beginning FY

2006;%%

. The City shall pay $130 million for its FY 2005 contribution to the system; and

° The City shall provide a total of $500 million in security interests in real property
to secure its required contributions to SDCERS through FY 2008. The security
interests will be released in the amount of $125 million annually through FY 2008

as the required contributions are made.

The agreement further provides that the amortization of the System’s UAAL will be reset
at June 30, 2004, based on a new 30 year period. However, after FY 2008, the City, absent an
amendment to the City Charter, must contribute to SDCERS at the rates calculated by the
SDCERS actuary and approved by the SDCERS Board. This may involve changed actuarial
assumptions or yet another, and potentially shorter, amortization period. 3"

amortization period would, at least initially, act to increase the City’s contribution rate.

¥ See, e.g., Official Statement, City of San Di
A-38.

300

301

Accordingly, the City agreed to repeal the provisions of Municipal Code ch. 2, art. 4, div. 2, § 24.0801 that conformed the
City’s contribution obligations to the payment schedule contained in MP2.

We understand that a rolling 15-year amortization period is contemplated. A rolling amortization period, which is
acceptable under GASB standards, results in the employer paying a set fraction (here 1/15) of the UAAL every year. Thus
the UAAL is never extinguished, unless as a result of factors other than the amortization mechanism.

A shorter

ego/MTDB Authority, 2003 Lease Revenue Refunding Bonds, April 30, 2003, at
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